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TRADE ACCEPTANCE ARISING PURCHASE 
NONNEGOTIABLE 


has been held the Court Civil Appeals Texas that 
trade acceptance rendered nonnegotiable the following clause: 
obligation the hereof arises out the purchase 
Rep. (2d) 595. 

this holding were followed generally the courts the 
other states would seem that there would result unfavorable 
effect upon the use trade acceptances the financing sales. 

The decision means that, the state Texas, trade acceptance 
which the words above quoted open all defenses which 
the may have the hands holder for value due 
course. the goods for which the acceptance was given prove 
has any other defense, the same may used against holder due 
course well against the seller the goods. 

The use the words above quoted common and usual trade 
eral Reserve Bank trade acceptance should present prima facie evi- 
dence that was drawn seller goods the purchaser and has 
maturity the time purchase discount not more than 
ninety days. 

this case appeared that the defendant had signed, acceptor, 
two trade one for $405 and the other for $400, due re- 
spectively sixty and ninety days after date. The acceptances were 
drawn and payable the Farmers’ Ranchers’ Stock Salt Co. 
and were that company indorsed Harris, the plaintiff. Harris 
alleged that was innocent for value before maturity 
and without notice any defense the The defendant 
defended the grounds failure consideration and fraud pro- 
curing the execution the 

holding that these defenses were good and that the plaintiff 
could not recover, the court said part: 
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the trade sued upon and introduced evi- 
dence contains the following language: ‘The obligation the acceptor 
hereof arises out the purchase goods from the drawer.’ 
think this clause limitation the trade acceptances rendered them 
nonnegotiable under the Negotiable Instruments Act (Vernon’s 
Civ. St. 1925, arts. 5932-5948). not negotiable, the purchaser 
thereof took the acceptance subject whatever defenses the acceptor 
might have against the drawer. See Corpus Juris, 113, This 
question was before Section the Commission Appeals Lane 
Co. Crum (Tex. Com. App.) 291 1084, wherein the Supreme 
Court effect necessarily approved the Commission’s holding. 
true that that case, addition containing the exact language 
contained the here involved, those acceptances contained 
the following further clause: ‘Maturity being conformity with the 
original terms purchase.’ think, however, that this additional 
clause makes difference the application the principle 
discussed that case, because there stated the negotiability 
the instrument was destroyed the fact that, expressly provided 
its the obligation arose, not from the instrument itself, but 
from the purchase goods, transaction outside and independent 
the instrument itself. 

are aware the decision the Fort Worth Court Civil 
Appeals Traders’ Securities Co. Green, (2d) 183, wherein 
the language used the trade here involved was identical 
with that contained the here involved. That case, how- 
ever, makes mention of, and does not refer to, the case Lane Co. 
Crum, and assume that was not called the attention 
the Fort Worth court. follow the holding the Commission 
the Lane Co. Case.’’ 


‘ep 


This decision will found published full among the 
Decisions’’ subsequent page this issue. 

will noted that this decision the court followed earlier 
decision the Commission Appeals Texas Lane Co. Crum, 
291 Rep. 1084. 

The the Lane Co. Case the following 
provision 

obligation the hereof arises out the purchase 
goods from the drawer, maturity being conformity with the 
original terms purchase.’’ 


The decision this case was apparently based the theory that 
the provision quoted was conflict with the Uniform Negotiable 
Instruments Law which provides that instrument, negotiable, 
contain unconditional promise order pay.’’ con- 
ceivable that the provision the clause quoted maturity might 
have the effect destroying the negotiability trade acceptance. 

difficult understand, however, how the which ap- 
peared the acceptances involved the under discussion 
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(Harris Wuensche) could have any effect upon their negotiability 
view the fact that the Uniform Negotiable Instruments 
Act specifically provides that instrument negotiable although 
contains ‘‘a statement the transaction which gives rise the in- 

The decisions this question are not unanimous. was held, 
for the Supreme Court Minnesota, Heller Cuddy, 
214 Rep. 924, that trade acceptances which contained the same 
clause found the acceptances Harris Wuensche were 
negotiable. 


MORTGAGEE, SELLING MORTGAGED PROPERTY, MUST 
COMPLY WITH THE STATUTES 


Where chattel mortgagee, without the consent the mortgagor, 
sells the property which the subject the mortgage, must com- 
ply with the statutory provisions regulating the foreclosure chattel 
mortgages. fails this and the amount realized from the 
sale less than the amount the note secured the mortgage 
will not permitted recover the deficiency from the mortgagor. 
This point was decided recent case the Supreme Court 
Idaho, Garrett Soucie, 267 Rep. 1078. 

this case appeared that the defendant, Soucie, executed 
promissory note the sum $1,330 the First National Bank 
Meridian. The note was dated December 20, 1922, was due ten months 
after date and interest the rate ten per cent. was 
secured chattel mortgage the defendant’s interest certain 
crops hay and grain. 

September, 1923, and January, 1924, the mortgagee bank, with- 
out the consent the defendant, hauled away the mortgaged crops 
and sold them their fair market value. The sum $213.69 was 
realized from the sale and was applied the note. Thereafter the 
plaintiff, trustee the bank, brought suit the unpaid 
balance amounting $1,132.81. was held that the plaintiff was not 
entitled for the reason that the bank, making the sale, 
had not complied with the statutes Idaho relative the foreclosure 
chattel mortgages. 

affirming the decision the trial court, the Supreme Court 
Idaho wrote part follows: 

laws the state Idaho provide two methods for the fore- 
closure chattel mortgages (C. and 6949), neither 


was followed the appellant his assignor. 
provisions law relative the summary foreclosure 
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chattel mortgages must strictly followed. there deviation 

therefrom, and the property sold by, through the acts pro- 

curement the mortgagee, without such compliance with the statutes, 

cannot thereafter maintain any action collect the deficiency.’ 

National Bank Poling, Idaho, 636, 643, 248 
19, 21. 

and 6949, above cited, were formerly 3390 
and 4520, respectively. Under the latter the case Rein Callaway, 
Idaho, 634, was decided. There the court said: 

clear that the intention the Legislature the enactment 
said sections was provide exclusive remedies proceedings for 
the foreclosure mortgages personal property. the 
mortgagee his own illegal act has deprived himself his security, 
cannot maintain his action upon the note’ ‘for 

due the mortgage debt.’ 

rule has also been announced and approved Berg 
Carey, Idaho, 278, 281, 232 904, and Portland Cattle Loan Co. 
Biehl, Idaho, 39, 45, 245 88. must applied here.’’ 


BANK OFFICER’S AGREEMENT THAT MAKER NOTE 
WILL NOT HELD LIABLE INVALID 


number cases where bank has sued the maker note 
the defense has been interposed that officer who represented the 
bank the transaction promised that the note would never en- 
The general rule that such promise not binding 
the bank. The rule was applied recent decision the Supreme 
Court Oklahoma, National Bank Tulsa 
267 Pac. Rep. 631. the opinion the court wrote part: 


final proposition considered this case whether the 
managing officer bank has the authority such bind the bank 
secret promise made person executing note favor the 
bank, that such maker will not required pay said note when the 
same becomes due. The commercial and life the state very 
largely dependent upon the integrity and sound business judgment 
those having charge its banking business. The object 
and purpose bank invite deposits money from the public 
and use such money the purchase interest-bearing securities, 
make loans responsible persons legal rate interest. 

principal liabilities bank consist money deposit 
from its customers. The principal assets bank the se- 
received through the investment such deposits. Banks, 
the acceptance deposits from their customers, assume re- 
lation that cannot fraudulently and clandestinely bargained away 
their officers. Every note that and delivered bank 
for money loaned becomes part its assets, and every de- 
positor has right rely upon such note being legal, binding 
and valid obligation upon the maker thereof, and any secret collusive 
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agreement made between such maker and the officers bank. 
the that such bank will not hold the maker thereof liable, in- 
valid, null and void. 

quote with approval certain language, which found 
the ease Cedar State Bank Olson, 116 Kan. 320, 226 
wherein the Supreme Court Kansas said: 

banking business fraught with publie concern. Banks 
business through permission the law, subject always its provisions 
for the protection depositors, and stockholders. Public 
faith, and honesty business are bank’s main 
assets. Banks are subject public regulation the end that they 
make proper loans and freely contract debts with depositors and 
others, achieve the ends legitimate business. The statute requires 
eareful examination the bank commissioner periodically order 
that those who deal with banks may not misled appearances. 
any arrangement, whereby the real assets and securities 
bank are regarded less than different from the ap- 
parent assets and securities would tend defeat the entire purpose 
the regulatory statutes. Parties may not participate transac- 
tion, the object which give the assets bank favorable 
appearance for purposes examination, but less favorable for pur- 
poses liability The defendant, having signed the 
note with full understanding its purposes, cannot relieved lia- 
bility. Considering the note part the bank’s assets, un- 
derstanding agreement nonliability was neither proper nor ten- 
able. amounted fraud upon the depositors, stockholders and 
the public agree that the obligation which the defendant assumed 
was fact not obligation. amounted fraud upon the de- 
positors, and stockholders the bank and fraud upon the 
public, because gave assurance that the assets the bank were 
sound. Having given the note with the avowed object having 
appear asset for purposes examination, she estopped from 
asserting secret understanding that she was not held liable. 
The law will not countenance contracts that are against the 
policy. 

the ease First National Bank Tulsa Boxley Sup.) 
264 184 (not yet officially reported), paragraphs and the 
syllabus, the rule announced be: 

The maker note defend action thereon 
showing oral agreement, made the time its that 
should not held liable, for the reason that this would violate the 
rule forbidding the contradiction the terms written instrument 
parol evidence. 

The maker note defend action thereon 
showing that was without benefit him, under agree- 
ment exempting him from liability, order enable the bank 
which was payable make additional loan who 
had already borrowed the limit allowed law, for the reason that, 
having voluntarily signed the note order that the examiner might 
deny that effect.’ 


rule heretofore announced this court that agreement 


q 
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between the maker note and the officers bank that such maker 
would not held liable for the payment said note, most salu- 
tary rule law, for, were not the case, the stockholders, the 
depositors and the well the bank examiners, would 
deceived and misled the actual assets such bank, and where 
the maker note under such conditions becomes party such de- 
ception, the law closes the avenue escape the maker 
executed under such 


NOTE MADE NONNEGOTIABLE PROVISION FOR ADDI- 
TIONAL SECURITY 


clause frequently found promissory notes provides that the 
holder any time deems himself insecure may demand additional 
security from the maker and that, the maker fail provide 
such additional security, then the note shall once become due and 
payable. 

There conflict among the decisions whether clause 
this kind renders the note which appears nonnegotiable. Some 
decisions take the view that such clause makes the note uncertain 
the time payment places the power the holder 
declare the note due any time. And, since note, nego- 
tiable, must certain time payment, these decisions hold that 
note containing clause the character under lacking 
negotiability. Other decisions take the opposite view and hold that 
clause the furnishing additional security does not affect the 
negotiability the note. 

The Iowa decisions take the view that clause, requiring addi- 
tional security furnished the holder, makes the note which 
appears nonnegotiable. recent decision the Supreme Court 
Iowa this point First National Bank Fort Dodge MeCartan, 
220 Rep. note involved this decision contained the 
following clause: 


also agreed that should the holders this note any time 
deem themselves insecure, they may demand such additional security 
may seem them necessary, failure comply with such demand 
causing this note become due and payable once.’’ 


holding that this clause destroyed the negotiability the note 
and that the note was, therefore, open defenses even the hands 
holder due course the court said: 


reconciliation between views the judicial 
decisions this point the various states not necessary, for the 
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reason that this court has previously taken definite stand. 
National Bank Carter, 144 Iowa, 715, 123 237; Quinn 
Bane, 182 Iowa, 843, 164 788. Iowa National Bank Carter, 
supra, contains the ensuing appropriate discussion 

fundamental, course, that make note negotiable 
must certain both time and amount payment. in- 
strument payable upon contingency not negotiable, and the hap- 
pening the event does not cure the defect. Before the adoption 
the negotiable instruments law, had held that these provisions 
note and mortgage rendered non-nego- 
ments act, the courts have held the same doctrine. 

Case, for, shown 144 363, there was removed from the 
Bilstad Case the following 

far the Carter Case holds the notes therein considered 
nonnegotiable because uncertainty time payment, should 
modified, beeause the statute expressly makes notes payable 
before fixed date negotiable.’ 

does not appear Bank Arthur, 163 Iowa, 
556, Ann. Cas. 1916C, 498. Involved that decision was 
‘acceleration clause’ mortgage rather than the ‘note,’ and 
the argument was that the language that contract security modi- 
fied and influenced the written promise pay the extent that 
removed its there said: 

note was complete itself. The purpose the mort- 
gage was afford security for the payment the note. While 
the note and mortgage are construed together whenever the 
nature the transaction becomes material, this does not mean that 
the provisions the mortgage are thereby incorporated into 
come part the note.’ 

appears that there has been modification 
abridgement the the Carter Case. incom- 
patibility arises between that and the following decisions: Bank 
Arthur, supra; Commercial Savings Bank Schaffer, 190 
1088, 181 492; Hubbard Co., 201 Iowa, 208 
the payment interest the performance some other agreement 
covenant may accelerate the ‘due date,’ and this event the instru- 
ment will still negotiable providing payable upon fixed 
determinable future date, for under those ‘it (is) 
tain that the time (will) arrive when the note would payable and 
the that might become payable before that time upon 
the default the maker certain respects the option the payee 
holder would not its Savings 
Bank supra. The is: Does the election the 
payee holder declare the paper due and payable independent 
any fault and beyond the the maker render the contract 
non-negotiable? Bank Arthur, supra, aptly explains: 


a 
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the chattel mortgage securing the note there [Iowa 


National Bank Carter, supra] held nonnegotiable provided that the 
note should become due and payable the election the payee 
holder. This, being independent any default the maker, left 
him without protection, and such clause generally held render 
the note when connection with the mortgage nonnegoti- 
able, was decided the above 

the Arthur Case was made the following clause 
contained the instrument National Bank Carter, supra: 

any time the said party the second part 
shall deem themselves insecure, then the whole amount said sum 
money said notes mentioned which shall not have been paid, shall 
immediately due and payable.’ 

now the phraseology the paragraph involved the 
ease bar, found that the undertaking was: ‘It also agreed 
that should the holder this note any time deem themselves inse- 
cure,’ Basis for this attitude not the default the maker, for 
has control over the ‘holder’s’ feeling this regard, but rather 
the option contemplated may arise any time the whim eaprice 
the ‘holder’ elects. Then after the exercise that option ‘they 
(the holders) may demand such additional may seem 
them necessary, failure comply with such demand this 
note due and payable once.’ other words, the ‘maker’ 
not default the first instance and only becomes 
dicament through election the ‘holder’ over which one has 
any control except the elector himself. Presented here different 
situation than that which arises causing ‘acceleration’ because the 
‘maker’ fails perform some duty and for that reason default. 
Under the illustration, the ‘due date’ beeause the 
‘maker’s’ failure, while the actual before the ‘advancement’ 
was attempted, not because the ‘maker’s’ omission, but due the 
mere volition the Applying the general principles the 
facts here, found that the clause contained the ‘note’ puts 
the power the ‘holder,’ desires, render due any 
time regardless anything the ‘maker’ may do. Therefore, the ma- 
turity date uncertain and nonnegotiability results. National 
Bank Carter, supra, and Bank Arthur, supra.’’ 


BANK STOCKHOLDER AGREEING SELL STOCK CANNOT 
COMPELLED CARRY OUT CONTRACT 


Where party contract refuses carry out his end the 
agreement the usual remedy the other party action law 
collect money damages representing the loss sustained. There are 
cases, however, wherein judgment for damages entirely inadequate 
compensate the injured party. such the court will, 
the proper case, enter decree performance compelling 
the defendant abide his agreement. 


| 
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The remedy performance most usually applied 
eases involving contracts for the sale real property. some- 
times applied for the sale shares corporate stock. 
Specific performance case this kind, however, will not de- 
where appears that the stock for sale the market that 
its value can readily ascertained. some jurisdictions must ap- 
pear, addition the fact that the stock not quoted the market, 
order entitle the purchaser performance, that the stock 
particular value the purchaser that its value cannot esti- 
mated damages. cases where the contract calls for the transfer 
sufficient number shares give the purchaser control the 
corporation, usually held that entitled decree specific 
performance. 

recent decision the Court Delaware, Francis 
Medill, 141 Atl. Rep. 697, was held that, under the 
presented, the plaintiffs were not entitled decree compelling the 
defendant transfer them certain shares bank stock. 

this case appeared that the plaintiffs, seven number, 
were stockholders the Brandywine Trust Savings Bank. but 
one them were directors. The defendant was the owner 505 
shares the bank’s stock, this constituting majority the 1,000 
shares which the bank’s stock consisted. meeting 
the executive committee the bank, the defendant offered sell 
the plaintiffs shares owned him 200 number and the plain- 
tiffs this offer agreeing purchase among them shares. 

The plaintiffs alleged that the defendant subsequently agreed 
sell the Bankers’ Bond and Acceptance Company 505 shares the 
bank’s the shares which the defendant had agreed 
sell the plaintiffs, thus giving the Bankers’ Bond and 
ceptance Company stock the bank. The plaintiffs asked 
that the court issue injunction against the sale the defendant 
the Bankers’ Bond and Company the shares 
question and make decree directing the defendant specifically 
perform his agreement with the 

The defendant demurred the complaint the ground that the 
plaintiffs had and adequate remedy law. sustaining 
this demurrer and holding that the plaintiffs were not entitled 
decree performance against the defendant the court said: 


remedy specifie performance contract available 
only where there adequate remedy law for its breach. This 
was the exclusive test which the Supreme Court this state de- 
determined the right the complainant the relief specifie per- 
formance Baker Machine Co. Fire Apparatus Co., 
Del. Ch. 387, 613. the law supplies adequate rem- 
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edy way damages for the breach the ordinary contract for 
the delivery personal property, the remedy specific performance 
generally denied such contract calling for the delivery 
equity than contract calling for the de- 
livery any other kind personal property and possesses 
ular claim for consideration applying the law perform- 
ance because its peculiar nature. was held effect the Su- 
preme Court the case cited from Delaware Chancery, supra, and 
the Chancellor the earlier case Diamond State Iron Co. 
Todd, Del. Ch. 163, 27. 

whenever, from the nature the property ‘or from any 
sufficiently certain and adequate redress cannot 
afforded suit law, court equity will relieve without re- 
spect the question whether the subject-matter the contract real 
personal estate.’ Satterthwait Marshall, Del. Ch. 337. 

ownership shares stock may certain 
possess such peculiar and unique features bring them within this 
and will therefore warrrant the specific enforcement 
for their sale and delivery, the Supreme 
Court the Baker Machine Co. Case though the remedy was denied 
the particular facts shown. 

question here then is—Does the bill show such give 
the eighty-nine shares question such peculiar value that the 
law for damages the remedy afforded there will 
insufficient and inadequate? 

one who contracts for the purchase shares stock 
corporation such amount give majority control, entitled 
performance the contract because the inadequacy 
the remedy law for damages, held the following 
Doherty Co. Rice A.) 186 204; Northern Central Ry. 
Walworth, 193 Pa. 207, 253, Am. St. Rep. 683; Nason 
Barrett, 140 Minn. 366, 168 581; Whiting Enterprise Land 
Sheep Co., 265 Mo. 374, 589. But the these 
cases assistance here, for the simple reason that the 
ants neither severally, nor jointly (if their dealings with the defend- 
chasing stock that. would give them control. 

bill fails allege that the eighty-nine shares question 
were bargained for order secure the complainants control 
the corporation that the said shares would put control the 
complainants. that the bill charges with respect this matter 
control that the defendant proposing sell another 
jority (five hundred and five shares) the outstanding and 
that proposes sell the eighty-nine shares contracted for the 
help make the total five hundred and five. The 
bill fails allege that similar eighty-nine shares may not 
chased the complainants elsewhere that the 
should make delivery the complainants the eighty-nine shares 
which they say they bought, could not find like number the out- 
side market. The case, therefore, one where the particular eighty- 


is 
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nine shares bargained for possess value peculiar themselves and 
are differently from any other eighty-nine shares 
that, far the bill shows, are obtainable the market. this 
aspect the case, the observations the court Rimes Rimes, 152 
Ga. 721, 111 34, 1030, are quite pertinent. The 
complainants while not seeking the eighty-nine shares secure control 
for themselves, substance are asking that the defendant deprived 
using this particular block eighty-nine shares instead another 
which obtainable order pass the control. That being the situa- 
tion, impossible for see how the case shown the bill con- 
tains anything which takes out the general principle that denies 
the remedy performance contract calling for the de- 
livery ordinary personal chattels. 

far appears, the complainants can obtain adequate 
remedy law suing for damages, holding the defendant liable for 
the excess over the agreed purchase price which they would com- 
pelled pay for the stock the open market. 

their bill the complainants undertake set out two reasons 
which they say serve show the inadequacy the legal remedy. The 
first one that the defendant sells control the Bankers’ Bond 
and Company, will prejudicial and harmful the 
interests the Brandywine Trust and Savings Bank and the value 
the the complainants therein, because the Bankers’ 
Bond and Company which engaged the business 
lending money first and second mortgages and financing auto- 
mobile purchases, would the holder the bank’s controlling stock 
injure its business and good will for the reason that would 
position use the bank for the advancement its own interests 
distinguished from the interests the bank. This allegation the 
bill not such allegation the demurrer admits. Roop al. 
Michener, Del. Ch. 205, 124 581. But assuming such 
allegation the demurrer admits, amounts its last analysis 
nothing more than this, that majority the stock corporation 
ought not permitted owned one person who would put 
thereby position use the corporation for his own personal ad- 
vantage. say can amount more than that, the 
complainants secure the eighty-nine shares, the defendant could 
quire from other enough stock sell control the Bankers’ 
Bond and Acceptance Company, which case the latter would still 
this suit not essential obviate the danger exploitation which 
the bill’s allegations assume. But were, that alone would not 
warrant the granting relief. The proper remedy against the ex- 
behalf the the rongs when done, not 
proceeding prevent the acquisition control which makes the ex- 
ploitation possible. Certainly not against the poliey the law 
for one stockholder own majority stock. 

reason which the complainants set their bill 
showing the inadequacy the legal remedy that the 
have pride the past efforts themselves and associates 
tors building substantial public good will for the bank, which 
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they are desirous shall not now lessened destroyed and that they 
desire hold their offices directors and officers long the ma- 
jority stockholders desire them so. the eighty-nine shares 
question gave control the complainants there would more 
merit this contention than otherwise has. Obviously, inasmuch 
the eighty-nine shares can, far the bill shows, obtained 
either the complainants and defendants the market, the particular 
eighty-nine shares contracted for may owned either them and 
yet the desire the complainants continue directors 
frustrated the defendant’s carrying out his contract with 
the Bankers’ Bond and Acceptance Company. The particular eighty- 
nine shares contracted for the complainants not constitute the 
key the situation.’’ 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
banking and negotiable instruments 


WHAT FEDERAL RESERVE BANK MAY 


WHEN NON-MEMBER BANK REFUSES 
REMIT PAR 


First State Bank Hugo Federal Reserve Bank Minneapolis, 


Supreme Court Minnesota, 219 Rep. 908 


Where non-member bank refuses remit par Federal 
Reserve Bank for checks drawn the former and forwarded 
the latter mail, the Federal Reserve Bank may present the 
checks through express company, post office, other proper 
ageney over the counter the non-member bank for payment 
cash, long does number checks for pre- 
sentment one time for the purpose embarrassing coercing 
the non-member bank; may refuse take for collection 
checks drawn the non-member and indicate the par lists sent 
out that the non-member refuses remit par. 

The plaintiff this case state bank located Hugo, 
Minnesota, about miles from Minneapolis. the only bank 
that place. not member the Federal Reserve System 
and located the district the defendant, Federal Reserve 
Bank Minneapolis. The defendant sent out which 
stated that would receive for collection par checks all 
banks Minnesota. undertook, without persuade 
the plaintiff remit par for checks drawn plaintiff and 
forwarded the defendant through the mail. The defendant then 
forwarded checks drawn the plaintiff through the American 
Railway Express Company and the postmaster Hugo for 
presentment over the plaintiff’s counter. Checks were presented 
this manner and paid cash from April April 30, 1920. 
The defendant did not accumulate these checks but sent them for- 
ward daily. appeared that the defendant was willing receive 
drafts the correspondent instead cash the plain- 
tiff desired. The plaintiff notified the defendant that checks 
might thereafter forwarded direct mail and that the 


plaintiff would remit par. This method collection was con- 


NOTE—For similar decisions see Banking Law Journai Digest (Third 


Edition) 412. 


751 


752 THE BANKING LAW JOURNAL 


tinued from April 30, 1920, October 1924, when the plaintiff 
notified the defendant that would thereafter charge exchange. 
The defendant then ceased accept for collection checks drawn 
the plaintiff and the next par list issued indicated that 
the plaintiff was withdrawn from the list. The court held that de- 
fendant had not exercised coercion handling the collection 
checks, drawn the plaintiff and that the plaintiff was not en- 
titled judgment for damages the ground that the defend- 
ant had compelled against its will remit the defendant for 
all checks sent the plaintiff mail without making exchange 


charge. 


Action the First State Bank Hugo against the Federal Re- 
serve Bank Minneapolis. Verdict for plaintiff. From order 
denying its alternative motion for judgment new trial, defendant 
appeals. Reversed with direction. 

Ueland and Ueland Ueland, Minneapolis, and Newton 
Baker, Cleveland, Ohio, for appellant. 

Sullivan Neumeier, Stillwater, and Charles Murphy, 
Minneapolis, for respondent. 


OLSEN, C.—Defendant appeals from order denying its al- 
ternative motion for judgment new trial. 

The action was brought recover damages from the defendant 
for the alleged coercion plaintiff, thereby compelling and forcing 
plaintiff against its will agree and remit defendant for all 
checks sent plaintiff mail, drawn upon plaintiff bank, without 
making any exchange charge. 

The defendant Federal Reserve Bank located Minneapolis, 
this state. Plaintiff small state bank with capital $10,000, 
located the village Hugo about miles from Minneapolis, and 
the only bank that village. not member the Federal Re- 
serve System, but located defendant’s district. 

Plaintiff recovered verdict. Defendant contends that there was 
evidence presented justifying the submission the question 
coercion the jury, that there was evidence any wrongful 
unlawful conduct its part, and evidence that plaintiff acted 
under coercion duress the matter; hence defendant was entitled 
verdict and judgment its favor. 

The term somewhat difficult define with suffi- 
cient exactness apply all cases. said compulsion, 
duress. said exist where one, the unlawful act 
another, induced perform some act under circumstances 
which deprive him the exercise his free will. 946, 947. 
This definition adopted State rel. Young Ladeen, 104 
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Smith Daniels, 118 Minn. 155, 136 584, coercion stated 
either physical force, used compel person act against his 
will, implied legal where one under subjection an- 
other that constrained what his free will would refuse, and 
that usually accomplished indirect means, such 
threats intimidation. Coercion, misdemeanor, defined 
section 10431, 1923, which provides that every person who, with 
intent compel another abstain from doing act which 
such other person has legal right do, abstain from doing, shall 
wrongfully and unlawfully attempt intimidate such person 
threats force, shall guilty misdemeanor. 

sustain action for damages the ground coercion, there 
must some wrongful unlawful act, acts, conduct, the part 
the defendant sufficient constrain the plaintiff, against his will, 
refrain from doing something which has legal right 
refuse do, and resulting damage him. The acts con- 
duet complained need not the technical sense 
that term. sufficient same wrongful the sense that 
what his free will would refuse. 

Federal Reserve Banks are required receive deposit par 
from member banks and reserve banks checks and drafts upon any 
its member banks. They are authorized receive checks, payable 
presentation, upon any bank within their respective districts, 
whether such bank member bank not. exchange charge can 
made against the reserve banks member banks, and the reserve 
banks are not pay exchange. The result system par clear- 
ance checks and items among member banks and between such 
banks and the reserve banks. 

These provisions exchange are held not apply non- 
member state banks, and such banks are not compelled forego any 
rights they may have under state laws and may continue charge 
exchange. Where checks nonmember bank were presented 
reserve bank for deposit and collection, the reserve bank could not ac- 
cept clear such checks unless either the nonmember bank agreed 
remit therefor par, without charging exchange, the reserve bank, 
its own expense, employed other agencies collect same pres- 
entation for payment the banking house the nonmember bank. 
this situation the Federal Reserve Board and reserve bank sought 
have system par clearance agreed and adopted the non- 
member state banks all banks and banking institu- 
tions the United States. Letters and were sent out the 
board and the reserve banks explaining the system and urging non- 
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member banks agree remit reserve banks without exchange 
charge. Many state banks agreed; others refused. lists were 
prepared and sent out the board through the reserve banks, show- 
ing towns and cities where all banks, remitted par, and, where not 
all remitted, the names banks not doing were given. Where 
all banks state remitted, the name the state was given. 

Negotiations were carried defendant, correspondence, 
with plaintiff the matter. July 31, 1919, defendant sent plain- 
tiff cireular letter, stating that was making final appeal and 
that, reply was received, would assumed 
preferred have checks drawn and received defendant pre- 
sented plaintiff’s counter for payment cash. March 30, 1920, 
defendant wrote plaintiff stating that, had received reply 
letter March 10, assumed that plaintiff would remit par, 
and that April would commence sending regular remittances 
with the understanding that plaintiff would remit payment with- 
out exchange charges. par list was issued the reserve board 
under date April 1920, stating that the reserve bank would re- 
for collection and items all banks Minnesota. Upon 
receipt defendant’s letter March 30, plaintiff wrote the 
bottom thereof the statement that did not wish the par 
list and would continue charge exchange, and returned such letter 
and statement defendant. The exact date when this was received 
defendant does not appear. April 12, the defendant wrote 
plaintiff acknowledging receipt and expressing regrets. this 
letter defendant called attention the fact that the reserve bank was 
prohibited from paying exchange, and stated that where nonmem- 
ber bank refused remit par the reserve bank would forced 
seek some other method and through some agency present checks and 
drafts the bank’s counter for payment cash. The letter further 
stated that had been said that was defendant’s practice hold 
back items until they amounted considerable sum and then, for 
the purpose embarrassing the bank, present them one day. 
assured plaintiff that this was not the case and that had desire 
cause any unnecessary inconvenience; that might possible, 
received items amounting less than $100 one day, that 
would hold such items for day two save unnecessary expense. 
The defendant then, about April 17, adopted the method 
turning over checks its hands the plaintiff bank the American 
Railway Express Company for collection. That company, part 
its business, and transmits money for compensation. few 
days later, about April 28, changed agencies and employed 
the postmaster Hugo collect and transmit such collections 
mail. These two agencies presented checks plaintiff bank, coming 
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into defendant’s hands, daily plaintiff’s counter from April 
30, and received payment therefor cash. The evidence 
tends show that defendant was willing receive drafts plain- 
tiff’s correspondent bank instead plaintiff had requested. 
Plaintiff’s correspondent bank, the time, was the Merchants’ Na- 
tional Bank St. Paul, adjacent Minneapolis and some- 
what nearer plaintiff’s place business than Minneapolis. The 
amount checks presented varied from day day and ran 
amounts from $100 $1200. April plaintiff wrote defend- 
ant that might discontinue sending checks cashed over the 
that plaintiff had decided remit par draft, and that 
defendant might send the checks mail the usual way. There- 
after plaintiff continued remit defendant par, draft its 
correspondents, for checks and items sent defendant mail 
from day day until October 1924. September 25, 1924, plain- 
tiff informed defendant, letter, that October intended 
again charge exchange. Thereupon defendant ceased accept for 
checks plaintiff bank, and, the par list issued under 
date October plaintiff was listed withdrawn from the list. 
During the ten days that defendant had its checks presented for pay- 
ment plaintiff’s banking house, difficulty arose. The 
presentation was courteous and orderly; far 
suffered injury embarrassment; relations were ‘apparently 
friendly. 

There evidence that the reserve banks were conducting what 
par; that placing Minnesota banks the par list resulted bring- 
ing defendant bank large number checks drawn nonmem- 
ber banks and this plaintiff; that the gathering such checks de- 
fendant’s hands and presentation thereof counter for 
payment required plaintiff keep larger cash reserve hand than 
otherwise necessary and resulted the loss interest which could 
have earned keeping more its reserve its correspondent bank. 
urged also, that plaintiff feared, and had fear, that 
some days large aggregate amount checks might come the 
reserve bank and presented for payment cash that the plaintiff 
would unable pay them and suspend. evidence 
that, shown that during the four and half years that plain- 
tiff remitted defendant par there were two days which checks 
slightly over $8,000 each day were mailed defend- 
ant for payment draft correspondent; and num- 
ber other days checks aggregating over $3,000 were received. 
The answer that the uncontradicted evidence defendant’s offi- 
cer that would readily have drafts plaintiff’s corre- 
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spondent bank instead cash any time for plain- 
tiff pay cash. further noted that plaintiff’s place 
business not over miles distant from its correspondent bank 
St. Paul, where carried its reserve, and funds were available from 
that source within hour needed. 

The case American Bank Trust Co. Federal Reserve Bank 
Atlanta, 262 643, Ct. 649, Ed. 1153, interest. 

that case number state banks Georgia brought suit en- 
join the reserve bank from publishing their names the par list and 
enjoin from collecting checks them presenting such checks 
its agents for payment the counter these banks 
collecting such checks otherwise than the usual way, which was al- 
leged mailing them the bank upon which drawn and 
cepting remittance therefor draft, less exchange. infer there 
was the usual prayer for other and further relief. The Federal Dis- 
trict Court dismissed the case for insufficiency the complaint and 
the decision was affirmed the Cireuit Court Appeals. The case 
then came before the United States Supreme Court, reported 256 
350, Ct. 499, Ed. 983. was there held that the 
complaint stated cause action, that alleged that defendant 
intended accumulate checks large amounts and present them 
one time body for the purpose injuring and coercing the plain- 
tiff and breaking down its business, and the decree dismissal 
was reversed. The case was then tried the District Court and 
reported 280 940. The trial court granted injunction re- 
straining the defendant from the names plaintiffs the 
par list and denied any other relief. was held that the reserve 
bank, the exercise its clearing house functions, was authorized 
accept any and all checks payable presentation, when deposited 
with for collection; that checks accepted must collected 
par; that was not permitted accept less than full face value; 
that was authorized adopt any reasonable measure for these pur- 
poses; that, the drawee bank refused remit without exchange 
charge, the reserve bank had power employ any proper agency 
collect the checks from the drawee bank and pay the necessary cost 
such service; that the daily collection such checks did not con- 
stitute any accumulation thereof and was lawful; that was proper 
for such bank publish par clearance list, but not place thereon 
the name nonmember bank without its consent. The court further 
found that there was evidence sustain any charge that the re- 
serve bank had acted illegally exercised any its rights 
oppress injure the plaintiff. This decision was affirmed the 
Cireuit Court Appeals, 284 424. came again before the 
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United States Supreme Court, 262 648, Ct. 649, Ed. 
1153, and was affirmed. that decision stated that the decree 
left the reserve bank free publish its par list that would col- 
lect par checks all banks any town, that is, might name 
the town city one wherein collected checks par, although 
there were banks that town city which would not remit par, 
long did not publish the names such banks. Here, our 
present case, the par list complained did not even name the town 
which plaintiff bank located, but named merely the state 
Minnesota district which defendant would collect checks 
par. The court the Atlanta Bank Case further states that Federal 
Reserve Banks are authorized for member banks and af- 
filiated nonmember banks checks any banks within their respective 
the checks are payable presentation and can fact 
consistently with the legal rights the drawee without pay- 
ing exchange charge; that, within these limits, reserve banks have 
ordinarily the same right present checks the drawee bank for 
payment over the counter any other bank, state national, would 
have. The limitations referred are that the reserve bank may not 
accumulate checks for presentation make other unreasonable 
oppressive demands threats connection with the collection for the 
purpose injuring the drawee bank compelling agree remit 
without exchange. The court states that the advantages offered 
the reserve banks have created steady flow increased volume 
checks country banks the reserve banks, and that collecting such 
checks over the counter will subject the country banks certain 
losses exchange and interest, but that country banks are not en- 
titled protection against legitimate competition and such losses are 
the kind which business concerns are commonly subjected when 
improved facilities are introduced others, more efficient com- 
petitor enters the field. 

urged that the reserve banks had adopted plan coerce and 
compel country banks remit par, and that defendant, what 
did, was engaged carrying out such unlawful purpose, and that 
plaintiff was thereby coerced and compelled act against its free 
will. wrongful purpose intent alone constitute coercion. 
There must threats oppressive acts conduct sufficient over- 
come the will and constrain the one coerced against his free will. 
There were here threats, wrongful publication par lists, 
lation checks, other oppressive conduct. 

Brookings State Bank Federal Reserve Bank San Francisco 
(D. C.) 277 430, 281 222, was case where the reserve bank 
treated checks dishonored where plaintiff refused remit par 
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mail and informed its clients. This was held wrongful and de- 
fendant enjoined from sending letters its clients advising them that 
they must look plaintiff bank for protection for its failure pro- 
test the checks. 

Farmers’ Merchants’ Bank Catlettsburg Federal Reserve 
Bank Cleveland (D. C.) 286 610, cited. mere reading 
the statement facts that case shows that the collection checks 
there was accompanied such disturbance, threats, armed messenger, 
interference with the bank’s customers and business, display 
checks and claims against the bank, espionage, and such words and 
acts oppression clearly render the defendant’s conduct wrong- 
ful and unlawful. The holding the Federal District Court, that 
defendant should enjoined from continuing 
drawn plaintiff bank and from advertising that would collect 
such checks free charge, must held limited the facts 
the case. That case was decided the District Court before the final 
decision the Supreme Court the Atlanta Bank Case. 

The case Farmers’ Merchants’ Bank Monroe Federal 
Reserve Bank Richmond, 262 649, Ct. 651, Ed. 
1157, 635, was decided the same time and the opinion 
written the same justice the Atlanta Bank Case. does 
not change modify the holdings that case. The question there 
decided was the constitutionality state statute authorizing state 
banks pay their checks, when presented Federal Reserve Bank 
its agents, exchange drawn the reserve deposits the drawee 
bank. The law was held constitutional. While the Federal Reserve 
Act (38 Stat. 251) construed applied that situation, 
construed harmony with the Bank Case. 

Primarily the benefit from having checks cleared par goes 
the makers such checks, the customers the bank upon which they 
are drawn. such customer send his check another city 
place payment his debts purchases and have the check cleared 
par, saves money and inconvenience, saves purchasing 
and paying the exchange thereon. cannot compel his debtor 
obligee the other end accept his check subject exchange 
charges. His bank is, that extent, favoring him and incidentally 
attracting customers itself. 

This case has been fully and fairly tried. Our 
that there evidence justifying the jury finding that there was 
Defendant, therefore, was entitled directed verdict and 
judgment notwithstanding the verdict. 

The order appealed from reversed, with direction have judg- 
ment entered for defendant. 
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TRADE ACCEPTANCE ARISING “OUT PUR- 
CHASE GOODS” NONNEGOTIABLE 


Harris Wuensche, Court Civil Appeals Texas, Rep. 
(2nd) 595 


trade made nonnegotiable the following 
clause: ‘‘The obligation the acceptor hereof arises out the 
purchase goods from the For discussion this 
see page 739.) 


Action Harris against Walter Wuensche. Judgment for 
defendant, and plaintiff appeals. Affirmed. 

Wallace, Cameron, and Graham, Thorndale, for 
appellant. 

Camp, Rockdale, for appellee. 


BAUGH, J.— Appellant sued appellee two trade acceptances, 
executed Wuensche, dated May 1927, one for $405 and the other 
for $400, due respectively and days after date, favor 
Farmers’ Ranchers’ Stock Salt Company, and indorsed 
Harris, appellant here. alleged that was innocent pur- 
chaser for value before maturity, without notice any defect the 
instruments. defended the grounds, among others, 
failure consideration and fraud procuring the execution said 
instruments. 

Appellant brings four propositions, chief which complains 
the suppression the trial court his deposition. Under the views 
take this case, unnecessary make any extended discus- 
sion this proposition. have concluded that the trial court’s 
judgment must affirmed for two reasons: 

Because each the trade acceptances sued upon and introduced 
evidence contains the following language: ‘‘The obligation the 
acceptor hereof arises out the purchase goods from the 
think this clause limitation the trade rendered 
them nonnegotiable under the Negotiable Instruments Act (Vernon’s 
Ann. St. 1925, arts, 5932-5948). not negotiable, the purchaser 
thereof took the acceptance subject whatever defenses the acceptor 
might have against the drawer. See Corpus Juris, 113, 114. This 
question was before Section the Commission Appeals Lane 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 1275. 
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Co. Crum (Tex. Com. App.) 291 1084, wherein the Supreme 
Court effect necessarily approved the Commissions’s holding. 
true that that case, addition containing the exact language 
contained the acceptance here involved, those acceptances contained 
the following further clause: ‘‘Maturity being conformity with 
the original terms think, however, that this addi- 
tional clause makes difference the application the principle 
involved, discussed that case, because there stated the nego- 
tiability the instrument was destroyed the fact that, ex- 
pressly provided its face, the obligation arose, not from the instru- 
ment itself, but from the purchase goods, transaction outside 
and independent the instrument itself. 

are aware the decision the Fort Worth Court Civil 
Appeals Traders’ Securities Co. Green, W.(2d) 183, wherein 
the language used the trade acceptances there involved was identi- 
with that contained the acceptances here involved. That case, 
however, makes mention of, and does not refer to, the case Lane 
Co. Crum, and assume that was not called the attention 
the Fort Worth court. follow the holding the Commission 
the Lane Company Case. 

But, wrong this conclusion, the trial court’s judgment 
must affirmed for the further reason that, the suppressed depo- 
sitions appellant’s testimony shows conclusively that the acceptances 
sued upon were held him collateral security promissory 
note for $3,951.87, due and owing him the Farmers’ Ranchers’ 
Stock Salt Company, dated May 14, 1927, due 100 days after date, 
and secure which also held $7,098.75 additional security. His 
depositions further show that October 14, 1927, when same were 
taken, the total indebtedness the Farmers’ Ranchers’ Stock Salt 
Company appellant aggregated $9,084.25, and that then held 
$33,500 collateral security therefor. Nowhere does the appellant 
either plead testify that will lose his principal debt, any part 
thereof, unless allowed collect the collateral sued upon; nor 
there any testimony any facts either showing intimating 
that would so. 

This court has repeatedly held, have other courts this state, 
that, where has been shown that obligation held indorsee 
thereof collateral security unenforceable between the original 
parties thereto, the holder thereof must plead and prove that will 
lose his principal debt, part thereof, unless permitted 
collect the collateral sued upon. See Bank Underwood (Tex. Civ. 
App.) 293 941, writ error refused; Kincaid Bank (Tex. 
Civ. App.) W.(2d) 310, and cases there cited. The appellant 
this has met neither these requirements, and, the depositions 
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offered appellant had been admitted contended for appellant, 
the trial court should have rendered judgment against him anyway. 

One other question remains, whether there was sufficient evidence 
sustain the trial court’s findings and conclusions that said trade 
acceptances had been procured fraud. have read carefully the 
defendant’s uncontradicted testimony this issue, and think was 
clearly sufficient sustain the trial court’s judgment. 

For the reasons above stated, the judgment the trial court 
all things affirmed. 

Affirmed. 


CHECK TRANSFERRED PAYEE FOR GAM- 
BLING DEBT CAN ENFORCED 
HOLDER DUE COURSE 


Bernstein Fuerth, Municipal Court the City New York, 229 
Supp. 791 


The drawer check delivered payment for goods and 
the payee transferred another person settlement 
gambling debt. The latter transferred holder due course. 
was held that the holder could enforce against the drawer. 

Sections 991-993 the New York Penal Law, making instru- 
ments delivered settlement gambling debt void not apply 
case this kind wherein the check was originally delivered 
payment lawful debt and transferred the payee pay- 
ment gambling obligation. 


Action Eugene Bernstein and another, copartners trading 
under the firm name and style Bernstein Bros., against Gus 
Fuerth, trading Fuerth Co. Judgment for defendant. 

Harry Moskowitz, New York City (Louis Weber, 
Brooklyn, counsel), for plaintiffs. 

Lois Solomon, New York City, for defendant. 


CHILVERS, J.—This action recover the purchase price 
certain muskrat skins sold and delivered plaintiffs the de- 
fendant for the agreed price $345. The defendant admits the 
sale, delivery, and amount the purchase price, and sets the de- 


similar decisions see Banking Law Journal Digest (Third 
Edition) 504, 
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fenses payment and accord and satisfaction. The agreed facts are 
follows: 

The merchandise question was sold December 1926, and 
the same day the defendant handed one Eugene Bernstein, 
one the plaintiffs herein, his check, the amount $345, the 
agreed price said merchandise. conceded that for the pur- 
poses this action there were ample funds deposit defendant’s 
bank pay this check. 

Some days subsequent the delivery said check, the said Bern- 
stein indorsed and delivered said check third party. Bernstein’s 
testimony that this transaction took place board steamboat 
route from Boston New York, and that the said check was given 
said third party payment losses sustained said Bernstein 
card game board said steamboat. 

Upon his arrival New York next morning, said Bernstein ad- 
vised the defendant that had lost said check, and requested de- 
fendant stop payment same. Defendant complied with this 
request and payment was stopped defendant’s bank. Some time 
later, the plaintiff, Bernstein, admitted the defendant said 
had been indorsed and delivered third party under the 
above'set forth. the meantime defendant was being 
pressed for payment said check, and was response his de- 
mand for the truth that plaintiff’s set forth letter 
evidence, was made. 

After some negotiations between plaintiffs ‘and 
ing indemnity the event that defendants should issue second 
check plaintiffs, the defendant refused issue such check, and 
thereafter, and about December 17, 1926, issued second check, 
evidence, the sum $345, one Peter attorney 
for one Costobulus, the holder the original check. conceded 
that said Costobulus was holder due course, and that received 
the original check from one the third party whom said 
Bernstein had delivered it. 

payment the debt, and action may maintained 
such debt until demand has been made the debtor’s bank for pay- 
ment, and payment refused, the has tendered the check 
the debtor. Battle Coit, 404; Cohen Waist Co. 
(Sup.) 192 849. The right against the debtor 
the debt not extinguished, but merely suspended, his acceptance 
new right, viz. payment himself his order, out the 
debtor’s funds designated depository. 

the event refusal the bank pay, the may elect 
stand his new right (i.e., bring action against the debtor 
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the check) revive his original right (i.e., sue the 
original debt). The debtor’s corresponding duties are likewise af- 
fected. His duty the the original debt likewise 
suspended, and place thereof there arises the delivery his 
check new duty provide sufficient funds honor such check 
upon maturity, whether the hands the holder 
due course. 

the event the transfers said check third party, 
his right payment thereon is, under the Negotiable Instruments 
Laws, transferred the third party. the meantime the debtor’s 
position has changed. now owes duty the transferee pay 
the presentment. His agreement with the creditor was 
pay him his order, and upon the transfer his duty the creditor 
the check ceases, and becomes duty the transferee. 

The transfer the check third party, where the check was 
the conditional payment, subject become 
absolute either payment transfer, constitutes the election 
the creditor accept payment thereby and release the debtor 
the original debt. Analyzed, constitutes election accept the 
conditional rights absolute, and consent transfer the duty 
owing the the transferee. 

Wherever, therefore, the outstanding after maturity 
the hands third party, and action the original debt 
menced the defense payment good. This view 
was held the Court Appeals early date, following numerous 
English, New York, and United States Supreme Court authorities. 

Battle Coit, 404, the court said follows, page 
406: 


When the principal and incident are separable, and 
the incident transferred, becomes the principal between the 
parties the transfer, and principal, which was originally 
becomes either absolutely extinguished temporarily 
suspended. Bills exchange and promissory notes, payable 
future day, received vendor chattels, his vendee, 
creditor his debtor, not absolute payment, are within this class. 
While they are held the vendor and before their ma- 
turity, the right action upon the original consideration upon which 
they were received, suspended. They operate conditional pay- 
ment such consideration, and they are transferred, and remain 
the hands the assignee after maturity, long they remain 
they operate absolute payment the original consideration 
upon which they were taken.’’ 


This case was ‘followed Fitch al., 145 
498, page 501, 205, 206, and the case Skolsky, 


| 
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Harvitt (Sup.) 121 592, Justice Guy, writing for the court, 
followed Fitch al., supra. 

all the above the reasoning the courts proceeded 
the assumption that the negotiable instruments involved were 
merely held outstanding third parties, and whereas, the in- 
stant the check had actually been paid transferee the 
third party, the rule would seem apply with even greater force, 
since the debtor payment had performed the duty undertaken, and 
all outstanding rights the premises had been extinguished such 
performance. Unless, therefore, there are present the instant case 
facts which remove from the operation the above rule, the judg- 
ment must for the defendant. 

The plaintiff contends that the defendant herein was under 
duty pay the amount the check Costobulus, the conceded 
holder due course the instant case, because the check, having 
been transferred from the plaintiff, Bernstein, payment 
gambling debt, was void, even the hands holder due 
course, under sections 991, 992, and 993 the Penal Laws, con- 
strued Larschen Lantzes (App. Term 1921) 115 Mise. 616, 189 

That was action against the maker check given the 
maker thereof pay money lost playing cards holder 
due course. Mr. Justice Guy, writing the opinion, stated that 
find adjudication the courts the state making such 
check void the hands holder due course. But the au- 
1444, holding that the statute declaring usurious instruments void 
not repealed, expressly implication, the Negotiable Instru- 
ments Law, and that note void its inception for usury void 
the hands innocent holder for value, felt constrained 
apply the same rule instrument declared void under sections 
992, 993, the Penal Law. That decision not, however, applicable 
the facts the instant case, where the check had valid incep- 
tion between the defendant maker and the plaintiffs. 

The sections the Penal Law above stated protect the loser 
against subsequent claim the instrument the winner his 
indorsee. But the defendant here not the loser, and indeed has 
had part the gambling. made and delivered the check for 
full, legal, and valuable consideration, and not entitled the pro- 
tection afforded the loser the Penal Law. 

Assuming, without deciding, that the plaintiffs could raise the de- 
fense illegality against holder due course, sued their 
indorsement, such immunity clearly would not extend 
the defendant; the taint illegality, any, did not attach until 
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after the check had become valid and subsisting obligation the 
hands the plaintiffs, and hold that act the part the 
payee can render void, the hands holder due course, there- 
tofore valid negotiable instrument duly negotiated, would result 
injustice and confusion commerce, unwarranted the publie 
policy involved. 

The gambling denounced sections 992, 993, the Penal Law, 
made illegal, but not criminal. Thuna Wolf, 130 Mise. Rep. 306, 
307, 223 765, 767. Moreover, consideration the de- 
cisions under section 370 seq. the General Business Law, pro- 
hibiting usury, sustains the soundness this position. Both the 
usury and the gambling statutes declare void instruments and con- 
tracts made violation their respective provisions, and the courts 
have relied authorities under one statute controlling under the 
other. 

Where instrument has had valid inception (i.e., where has 
been delivered for value and free from usury), the subsequent trans- 
fer the instrument usurious discount does not render the 
note void for usury, and the transferee may sue the maker and re- 
cover the face amount the note. Joy Diefendorf, 130 
10, 602, 603, Am. St. Rep. 484; Chase Nat. Bank 
Sotschek, 167 App. Div. 202, 211, 152 851, 858; 
Edelstein Mechlowitz, Mise. Rep. 170, 155 258. 

Joy Diefendorf, supra, the court stated the rule, page 
(28 603), follows: 


rule which renders void note the hands third party, 
who has purchased discount greater than the legal interest ap- 
plies instruments that have inception between the parties, 
which are not intended available until discounted. This note 
suit does not fall within that rule.’’ 


Thus, while the transaction whereby payee, who has paid full 
value for note check, discounts the note check third party 
usurious rate discount provide himself with funds, differs 
but little from one where the same person issues his own note post- 
dated check the same rate discount, yet the latter case the 
transaction usurious, and the note check void, while the 
former instance the transaction legally enforceable. 

The courts have thus refused apply the highly penal provisions 
section 373 the General Business Law any 
ing valid inception. Such instrument has its inception 
brought into being legal relations which are unaltered its subse- 
quent history. the case void instrument, however, having 
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never had mere simulacrum, and legal rela- 
tions are engendered its existence. 

Applying the reasoning the courts with respect instruments 
void under the usury laws sections 992, 993, the Penal Law, the 
same result must follow. instrument which has its 
gambling transaction, where the loser executes and delivers the 
winner, either his own note check, the note check another, 
which has never heretofore been delivered for value, void. 

But, once note check has been negotiated free from the taint 
usury other illegality, its subsequent transfer history cannot 
render void the hands holder due course. Its original 
valid negotiation has created certain legal rights, duties, ete., which 
are not thereafter extinguished the conduct other parties the 
instrument, especially where the rights innocent persons are con- 
cerned. 

The tendency the modern decisions is, Mr. Justice Guy points 
out, quotation from Williston Contracts, Larschen Lantzes, 
supra, 618 (189 protect such persons: 


tendency the modern law regard instruments illegal 
because based gambling consideration protect the holder 
due 


But, even the instant case were outside the general rule set 
forth above, there another objection holding that payment has 
not been proved the defendant. accordance with the general 
rule contracts that the validity thereof determined the 
lex loci contractus, the courts New York have held that contracts 
arising out gambling other prohibited transactions will en- 
forced this state, where the contract was entered into 
formed the plaintiff another state, where such transaction 
sanctioned law not prohibited. Thompson Lakewood City 
Development Co., 105 Mise. Rep. 680, 174 825, affirmed 188 
App. Div. 996, 177 926; Huber D’Esterre, 180 App. Div. 
220, 167 835; Hennenlotter Orvananos, 114 Rep. 
333, 186 488; Thuna Wolf, 130 Mise. Rep. 306, 223 
765, reversed 132 Rep. 56, 228 658. 

Thuna Wolf, supra, the Appellate Term, First Department, 
refused enforce check given Florida payment gambling 
debt, the ground that, payment was made New York 
bank, the contract was executory, and was performed New 
York, and was governed the law New York, under which the 
check was void. The court intimated, however, that, had the action 
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been the agreement made Florida, instead the check, dif- 
ferent problem would presented. 

But has been settled that the indorsement negotiable in- 
strument independent contract, and governed the law 
the place where made. Heidelburger, 171 App. 
Div. 106, 155 993. And where the one possible illegality 
with respect this check could arise from its indorsement, unless the 
indorsement was made state having laws similar sections 991- 
993 our Penal Code, such contract indorsement was legal and 
enforceable here. 

The plaintiff, Bernstein, testified that the gambling transaction and 
the delivery the check took place steamboat be- 
tween Boston, Mass., and New York City; but there testimony 
that the gambling delivery the check took place New York 
state, and, there being proof where the gambling actually 
the law any state prohibiting card playing for 
money outside New York, the failed show that the 
indorsement and delivery the check Scocos was illegal agree- 
ment. Under the common law gambling cards was not prohibited, 
and such gambling has been made illegal this state stat- 
ute, wit, section 991 the Penal Law, and contracts based thereon 
rendered void sections 992, 993, the said law, the court cannot 
assume that the statutory law another state similar our own, 
but such statute, any, must proved. Weissman Banque .de 
Bruxelles, 221 App. Div. 595, 224 555. 

For all the foregoing reasons, find that the defendant has 
established his defense payment, and entitled judgment. 

Judgment for the defendant. 


NOTES NOT RENDERED NONNEGOTIABLE 
FAILURE FILL BLANK SPACE 


Securities Investment Co. St. Louis Harrod Bros. Court 
Appeals Kentucky, Rep (2d) 492 


The plaintiff brought this action notes executed the 
defendants and indorsed the plaintiff. The action was dis- 
missed the ground that the payee should have been made 
party plaintiff for the reason that the blanks the face each 
the notes had not been filled and the notes were therefore in- 
complete and nonnegotiable. The notes were printed forms 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 510. 
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and all the blanks were filled except space left for the insertion 
the pronoun ‘‘we’’ appeal was held that the 
omission the pronoun was immaterial and did not render the 
notes nonnegotiable, and that was not necessary make the 
payee party plaintiff. 


Action the Securities Investment Company St. Louis against 
Harrod and another, partners doing business Harrod 
Brothers. From judgment dismissal, plaintiff appeals. Reversed. 

Dailey, Frankfort, for appellants. 

Polk South, Jr., Frankfort, for appellees. 


WILLIS, J.—The Security Investment Company St. Louis in- 
stituted this action the court below recover Harrod and 
Tilden Harrod, partners engaged the butcher business Harrod 
Bros., the sum $535.92 with interest from May 15, 1926, upon 
notes for $48.72 each, Gus Brecht Butchers’ Supply 
Company. The notes were exhibited with the petition and amended 
petitions, and all bear the indorsement the payee. special de- 
murrer for defect parties based upon the failure make Gus. 
Brecht Butchers’ Supply Company plaintiff was interposed the 
defendant and sustained the court the ground, stated the 
order, that the plaintiff was not holder due course because the 
blanks the face each the notes are not filled, making them in- 
complete and nonnegotiable. The plaintiff declined plead further 
and the action was dismissed. The plaintiff appeals from that order. 

The notes are printed form, and all blanks are filled except 
the first line, where space left for the insertion the pro- 
noun ‘‘we’’ the may be, and these are not filled. 
also appears that the notes are secured chattel mortgage, re- 
the county office; the original being filed with the 
pleadings. assignment appears the mortgage. 

argued support the judgment that the omission insert 
the proper pronoun the appropriate places the notes rendered 
them nonnegotiable and the assignor necessary party under section 
the Civil Code; that the chattel mortgage, not being transferred 
indorsement thereon, still belongs the original owner and makes 
necessary party; and that section 498a, subsections and 
the Kentucky Statutes, forbids the release mortgage holder 
unless the requirements that section are followed, and not being 
pursued this case the original owner was necessary party order 
that valid release lien might had defendants. 

The Negotiable Instruments Act provides (section Ky. 
Stat.) that where instrument wanting any material particular, 
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the person possession thereof has prima facie authority com- 
plete filling the blanks therein. And signature blank 
paper delivered the person making the signature order that the 
paper may converted into negotiable instrument operates 
prima facie authority fill such for any amount. must 
filled with the authority. such instrument 
negotiated holder due course, however, valid and effectual 
for all purposes his hands, and may enforce had been 
filled accordance with the authority given and within 
reasonable time. Smith Lockridge, Bush, 423. The omission 
this case was wholly immaterial. The meaning the notes was plain, 
and was unnecessary insert the pronouns the blanks provided 
for that purpose. Section 3720-b17, Ky. Stat.; Herman Gregory, 
131 Ky. 819, 115 809; Stanley Davis, 107 773, Ky. 
Law Rep. 1137; Callahan Louisville Dry Goods Co., 140 Ky. 712, 
131 995; MeGowan People’s Bank, 185 Ky. 20, 213 
579; Sweeney Taylor, 205 Ky. 390, 266 665; Harrison 
Union Store Co., 179 Ky. 672, 31; Harrison Pearey, 174 
Ky. 485, 192 513. apparent, therefore, that section 
the Civil Code has application this case. 

ancient and accepted rule that transfer assignment 
note secured mortgage other lien assigns and transfers also 
the lien which the note Bradley Curtis, Ky. 327; 
United States Bank Huth, Mon. 450; Vimont Stitt, 
Mon. 478; Burdett Clay, Mon. 295; Willis Vallette, Mete. 
195; Edwards Bohannon, Dana, 99; Forwood Dehoney, Bush, 
175; Dunean Louisville, Am. Rep. 201; Summers 
Kilgus, Bush, 449. 

this state indorsement the mortgage necessary. When 
the debt secured the lien paid, the lien discharged and the 
court may cause proper release made the record. Section 
498a, Ky. Statutes, permissive, and expressly provides that the ex- 
isting law not affected failure pursue the course permitted 
its provisions. not necessary decide whether that section ap- 
plies chattel mortgages, limited liens land. 
either event has application this 

Even the notes were not negotiable, they are assignable 
statute (section 474), and the terms section the Civil Code 
the assignor not necessary party. But the notes sued upon herein 
are negotiable instruments. 

The special demurrer should have been overruled, and the lower 
court erred dismissing the action. 


Judgment reversed for further proceedings not inconsistent with 
this opinion. 
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EXISTENCE EXCESS LOANS NOT PROOF 
BANK’S INSOLVENCY 


Exley Harris, Supreme Court Kansas, 267 Pac. Rep. 970 


After the failure the Butler County State Bank the plaintiff 
brought this action which sought hold the officers and di- 
rectors the bank personally liable for the reception deposit 
time when the bank was alleged have been insolvent. 
order show the the bank that time the plaintiff 
relied upon evidence showing that for two years prior thereto the 
bank had been making excess loans; that such loans 
gressively that the bank officials had persistently dis- 
regarded the orders the bank commissioner stop making such 
loans and reduce the excess loans already existing. was held 
that this evidence did not justify finding that the bank was in- 
solvent the time the plaintiff’s deposit was made. 


Kramer, deceased, King and another. From judgment for 
plaintiff, defendant Harris appeals and defendant King and another 
brings cross-appeal. Reversed and remanded, with instructions. 

Bennett Wheeler, Brewster, and John Hunt, all 
Topeka, and Harris, Dorado, for appellant. 

MeKay, Dorado, for cross-appellants. 

John Jones, Chanute, and Leydig and Geddes, 
both Dorado, for appellee. 


DAWSON, J.—This another action growing out the failure 
the Butler County State Bank. 

Plaintiff’s cause action was founded the receiving the 
bank deposit $5,000 plaintiff, October 15, 1921, one year, 
five months and fifteen days before the bank closed its doors for in- 

Plaintiff alleged that the bank was insolvent and failing cir- 
and prior the time plaintiff’s deposit was received, 
and that the defendants, who were officers directors the bank, 
knew the condition the bank, examination which was 
their duty make they could have ascertained the the bank’s 
insolvency. the time the transaction complained of, defendant 
King was president and director the bank, defendant 
Ferry was vice-president, cashier and director, and the late 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 912. 
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Kramer was also director and continued until his death July, 
1922, some eight months prior the closing the bank, and 
Harris, executor Kramer’s estate was made defendant herein 
from the inception this litigation. Other officers and directors 
the bank were also made defendants, but they are not concerned 
this appeal. 

Plaintiff’s deposit was evidenced certificate which read: 


Dorado, Kan., Oct. 15, 1921. No. 3828. 

Exley has deposited with the Butler County State Bank 
Dorado, Kansas, 

St. Bk. $5,000 and ets. Dollars $5,000.00. 

the order himself the return this certificate 
properly indorsed six months after date with interest four per 
cent. per annum, interest after maturity. 

payable until maturity. 

subject check. 

Hadley, 


Defendants’ demurrers plaintiff’s petition were overruled, and 
they severally answered, urging various defenses, including specific 
traverse plaintiff’s allegation that the bank was insolvent and 
failing cireumstances October 15, 1921. 

Defendants’ demurrers plaintiff’s evidence were overruled; the 
executor’s request for special findings his favor was denied. The 
eause was tried length, and findings fact and conclusions law 
favorable plaintiff were made the court, the crucial one being 
No. which reads: 


court finds fact that said 15th day October, 1921, 
the time the making such deposits said bank the plain- 
tiff that said bank was insolvent and that the said directors, 
knowledge the fact that said bank said time was insolvent 
and would have had knowledge such insolvent condition 
said bank said time examining into the affairs said bank, and 
that said directors above named assented the reception said de- 
posit the time the making the same.’’ 


Judgment was accordingly entered for plaintiff for $5,000 and 
interest, less dividends $1,000 and $500 received plaintiff from 
the assets the bank. 

Defendants King, Ferry, and Harris, executor, appeal, urging 
various errors, chief which based their contention that the 
evidence did not warrant the finding No. quoted above and the judg- 
ment based thereon. Defendants further and contend that the 
evidence demonstrated the fact quite the contrary—that under 
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the test the statute defining insolvency the bank was not insolvent 
October 15, 1921, when plaintiff’s deposit was received. 

The evidence upon which plaintiff relies uphold the challenged 
finding fact was this effect: early 1919 the bank had 
made excess loans certain borrowers aggregating $286,997.92. 
January, 1920, the total these excess loans had grown 
996.08. These excess loans progressively increased, until the time 
the transaction giving rise this lawsuit, follows: 


Under objections its competency, this line evidence portrayed 
continuation this reckless system banking after the reception 
plaintiff’s deposit October, 1921, until the collapse the bank 
March 30, 1923. Plaintiff’s evidence also showed that early 
1919 examiner the bank commissioner’s office began denounce 
the condition affairs this bank; and the record replete with 
orders, admonitions, and demands the bank commis- 
sioner and his examiners that this vicious system operating the 
bank corrected; that the making excess loans stopped, and 
those loans reduced charged off. The record shows, too, that the 
bank commissioner’s demands, orders, entreaties had substantial 
effect the willful, reckless banking methods the managing offi- 
the Butler County State Bank, with the consequence which 
was eventually bound happen—the complete ruination the bank 
and the closing its doors for insolvency March, 1923. The status 
the bank shortly before the reception plaintiff’s deposit was 
shown summarized report its condition made bank ex- 
aminer September 14, 1921. Its most material portions read: 


and other assets doubtful value, and assets carried 
banks more than market value. 

will least per cent. loss the paper listed 
questionable, about $100,000.00 loss. 

classed worthless amount over $7,000.00. 

Liberty bonds over $5,000.00. 

interest over $15,000.00. 

interest O/D’s est. $6,000.00. 

life insurance premiums paid for borrowers and carried 
assets, together with loss other real estate, about $7,000.00. 

total loss sight about $140,000.00. 

have least $25,000.00 hidden value their building 
which added their surplus $85,000.00 would make $110,000.00. 
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this add the assessment ordered $50,000.00 would make 
$160,000.00 out which take the estimated loss $140,000.00, 
leaving the capital and surplus safely 


The bank’s capital $100,000, its surplus $85,000, and the 
hidden value its bank building, $25,000, made total $210,000. 
Deducting the estimated loss $140,000 from $210,000, balance 
$70,000 disclosed. Appellants claim another asset $16,928.98 
which would swell this balance $86,828.98, but have been unable 
trace and verify this alleged asset the record. 

this official estimate and summary the bank’s condition 
shortly prior the reception plaintiff’s deposit there was mar- 
gin $70,000 and surplus assets over all estimated losses. 
Therefore this court constrained admit the defendant’s 
that proof the reckless course bank management pur- 
sued its responsible officers, and approvingly 
sanctioned—by the defendant directors, from 1919 October 15, 
1921, did not prove that the bank was insolvent that date. The 
fact that bank has many excess loans and permits their aggregate 
inerease, and that its officers disregard the orders the bank com- 
missioner quit making such loans and reduce those already made, 
proves willful mismanagement the bank for which those officers 
should have been summarily removed 9—158), and subjected 
criminal prosecution (R. 9—137), and the bank’s franchise for- 
feited (R. but such delinquencies not prove the bank 
insolvent. the period were one inflation, business expan- 
sion, and general prosperity, might mean that the bank was con- 
highly profitable though imprudent business and that its 
financial strength was increasing rapidly. Moreover, excess loans 
not necessarily constitute losses bank. That would depend 
the financial and responsibility the borrowers. And the 
fact that bank closed for March, 1923, and that its 
excess loans are thereafter shown worth only fraction their 
face value evidence that the borrowers those excess loans were 
not financially solvent October, 1921. Many wealthy man whose 
obligations are gilt-edged today may meet with financial and business 
reverses which will sweep away his fortune and render his obligations 
value year hence. 

The statute under which liability sought fastened de- 
fendants, part, reads: 


bank shall deemed insolvent—first, when the actual 


cash market value its assets insufficient pay its liabilities; 
second, when unable meet the demands its the 
usual and manner; third, when shall fail make good 
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not suggested that the Butler County State Bank was insol- 
vent under either the second third these statutory tests. The 
bank continued function for nearly year and half after plain- 
tiff’s deposit was received; and have seen that the best evidence 
available, the report the bank examiner, the actual cash market 
value its assets was more than sufficient meet its liabilities after 
charging off the maximum estimate its losses September 14, 
1921; and substantial change was shown between that date and 
October 15, 1921, when the transaction which gave rise 
this lawsuit. 

settled law that for the purpose determining whether 
bank insolvent its and surplus are counted assets. 
State Myers, Kan. 206, 296, was said: 


capital and surplus bank are its which may 
used pay its depositors and other creditors, when there have been 
losses loans otherwise. bank, using its sur- 
plus, both, can pay promptly its deposits and other debts, they 
become due the ordinary course business, not insolvent. 
Upon the books and the official statements bank, capital stock 
and the surplus fund are denominated liabilities, but they are re- 
sourees the bank with which transact its business. Ifa 
bank able pay promptly every depositor and every other creditor 
the ordinary course business, the bank, under section said 
chapter (Laws 1891, 43, §16; 9—119) solvent, whether 
holders 

matter statutory definition, and includes actual 
market value assets with which discharge State 
Powell, 120 Kan. 772, 788, 245 128, 136. 


727, the rule thus stated: 


bank solvent when has enough assets pay, within rea- 
sonable time, all its liabilities through its own agencies, and 
solvent, when unable meet its liabilities they become due the 
ordinary course business, or, shorter terms, when cannot pay 
its deposits demand accordance with its promise. determin- 
ing this question bank’s and surplus are considered its re- 


The report the bank examiner also refers assessment 
per cent. which was levied the stockholders restore the im- 
paired capital the bank caused the estimated losses $140,000. 
was considered that this per cent. assessment, which would pro- 
drve $50,000, would completely rehabilitate the bank’s and 
surplus. have not been able trace and verify these figures 
the but adding the $50,000 raised assessment 
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the $70,000 net balance shown above, the capital would restored 
its original $100,000, with $20,000 surplus, least. The statute, 
9—145, authorizes such course, not when bank insolvent, but 
whenever its capital has been somewhat impaired, where the bank’s 
crippled condition not bad justify its closing for insolvency. 
perfectly clear that September, 1921, when the bank ex- 
aminer made that report, and the per cent. assessment was ordered, 
the condition the bank was not one insolvency, nor con- 
sidered the banking department. While the attitude that de- 
partment would not controlling, its persuasive and evidential sig- 
nificance cannot overlooked, unless its good faith was challenged, 
which was not done this case. 

therefore follows that defendants’ main contention correct. 
The evidence not only fails support the trial court’s finding No. 
but analysis the bank examiner’s report affirmatively shows the 
contrary have been the condition the bank the nearest date 
which any evidence was available, and time sufficiently 
close the date plaintiff’s deposit probative value. 

This conelusion renders unnecessary consider other matters 
urged our attention. Since the judgment the trial court was 
necessarily predicated finding fact No. that judgment must 
reversed and the cause remanded, with instructions enter judg- 
ment for defendants. 

ordered. 


HARVEY, (dissenting).—The estimated loss $140,000, made 
the bank examiner the date September 17, 1921, not the 
maximum even the actual loss that date, but estimate 
the minimum loss. But, addition this, there the matter 
the excess loans. Now, realize abstract proposition that 
excess loan not necessarily unsound loan. But these particular 
excess loans—most them, not quite all—were unsound. was 
thoroughly established the evidence this case that they were un- 
sound when the bank closed March, 1923. one now contends 
the contrary. Generally speaking, was these very excess loans, un- 
sound they were, which caused the bank fail. But argued 
that evidence showing these loans were unsound March, 1923, does 
not establish that they were unsound when the deposit question 
this case was made October, 1921. this were all the evidence 
the question there would force the argument. But there was 
other evidence that even prior October, 1921, and continuously un- 
til the bank was close, the soundness these various excess 
loans was decidedly questionable; that the bank commissioner had re- 
peatedly directed the officers the bank collect these loans re- 
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tire them, but although their conduct was violation penal stat- 
utes the state, the bank officials continued renew and even in- 
crease them. 

Now, any reason suggested why the bank officials would dis- 
regard the directions the bank commissioner and violate the penal 
statutes the state had been possible for them collect these 
loans? develops they were not only unable collect them, but un- 
able even adequately secure them. me, only one reasonable con- 
drawn from this evidence, and that that the excess 
loans question were, fact, unsound October, 1921, they 
were March, 1923. should noted that defendants did not 
testify nor offer evidence any character this case. Obviously they 
were possession evidence which, introduced, would tend 
the conclusion which the trier would naturally 
reach from the evidence offered plaintiff—namely, that the excess 
loans which wrecked this bank were unsound October, 1921, 
even offer evidence that would mitigate lessen the the 
evidence from which the trial court necessity reached such 
judgment, are not justified saying that the evi- 
dence insufficient support finding No. made the trial court. 
The judgment the court below should affirmed. 


DEPOSIT MONEY SON’S NAME HELD 
NOT VALID GIFT 


Peters’ Administrator Peters, Court Appeals Kentucky, 
Rep. (2) 499 


March 1926, Peters deposited $1,975 his money 
the name his son, Emery Peters, the Winchester Bank 
Winchester, Ky. Peters did not tell his son that had made the 
deposit and did not deliver his son the passbook and deposit 
slip which had received from the bank. Peters died June, 
1926, and after his death Emery Peters learned that the deposit 
had been made his name. action brought Peters’ ad- 
ministrator was held that there had not been valid gift the 
deposit for the reason that there had been delivery the gift, 
either actual symbolical, the donee and acceptance the 
gift the donee. there had been valid gift the de- 
posit the administrator was entitled thereto. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 467. 


THE BANKING LAW JOURNAL 


Action Peters’ Administrator against Emery Peters. 
From judgment dismissing the petition, plaintiff appeals. Reversed 
and remanded, with directions. 

Baker, McKee, for appellant. 

Hogg, Booneville, for appellee. 


SANDIDGE, C.—On March 1926, Peters deposited $1,975 
his money the name his son, appellee, Emery Peters, the 
Winchester Bank, Winchester, Ky. died June following. 
This action was instituted appellant, his administrator, re- 
from appellee, Emery Peters, this $1,975, subject 
$125 paid the latter the burial expenses deceased. Appellee 
resisted recovery claiming that the deposit the money his 
name was gift him. The trial below resulted judgment dis- 
missing the petition, and appellant has appealed. 

The facts are undisputed. The $1,975 was the property 
Peters. lived Owsley County, Ky. The money was deposit 
his eredit the Winchester Bank, Winchester, Ky. Pursuant 
letter written Mr. Peters the bank, the $1,975 was with- 
drawn from his account and new account the name Emery 
Peters was opened. This was all the money the eredit 
Peters, and Emery Peters prior that time had not had account 
with this bank. not altogether clear whether this sum was placed 
the credit Emery Peters time deposit open checking 
account. conclude, however, that was checking account. The 
passbook duplicate the deposit slip which was issued the bank 
was received Peters and remained his until his 
death. appears never have notified appellee, Emery Peters, 
the fact that had deposited the money his name and did not de- 
liver him the passbook deposit slip showing that fact. Appellee, 
Emery Peters, did not learn any way until after the death his 
father that had deposited the money his name. week 
after the death his father, when the children were looking through 
his personal effects they discovered the bank passbook deposit slip 
among his papers. This was appellee’s first information the sub- 
ject. The question presented the appeal whether, under these 
facts, there was valid gift inter vivos Peters appellee, 
Emery Peters. 

The elements gift inter vivos have often been written. 
Corpus Juris, 621, defines thus: 


gift inter vivos, its name imports, gift between the liv- 
ing. which takes place the mutual consent the 
giver, who divests himself the thing given order transmit the 
title the donee gratuitously, and the donee, who accepts and 
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acquires the legal title it. operates, all, the doner’s life- 
time, immediately and irrevocably; gift executed; further 
act parties, contingency death otherwise, needed give 
effect.’’ 


Combs Roark’s Adm’r, 221 Ky. 679, 299 576, perhaps 
the latest this court the question. was there said: 


establish such gift there must donor competent make 
it, and intention his part make it; donee capable taking 
gift; the gift must complete with nothing left undone; the prop- 
erty must delivered the donor, must the donee, 
must into immediate and absolute effect, must gratuitous, and, 
the gifts inter vivos, must 


See, also, Foxworthy Adams, 136 Ky. 403, 124 381, 
(N. 308, Ann. Cas. 1912A, 327; Stark Keeley, 132 Ky. 
376, 113 498; Reynolds Thompson, 161 Ky. 772, 171 
379. Numerous other opinions from this court may found cited 
the opinions referred to. 

the facts this bring the transaction involved within the 
foregoing definitions and standards measurement for gifts inter 
vivos? Does the mere fact that person deposited his own money 
bank the name another afford sufficient evidence that 
doing intended give the money the other, that thereby 
parted with his title it, vested its title irrevocably the other, 
that the other gift? would seem difficult con- 
clude that there has been acceptance gift donee who has 
infer from the mere fact that person deposits his money bank 
If, however, should assumed that doing evidences the in- 
tention donate the money involved the person whose name 
deposited, would something else not have appear furnish evi- 
dence the delivery the gift the donee and acceptance 
Peters deposited his money the name appellee, was his inten- 
tion give his son, would seem conclude that 
the mere act having deposited the name his son parted 
with all dominion and control over and lost the right change his 
mind and recover the money for himself before notifying his son 
what had been done and before the latter had accepted the gift. 

The question here presented does not appear have been con- 
sidered heretofore this court, and but few directly point 
are found. Telford Patton, 144 611, 1119, the 
facts were that Samuel Telford, May 1889, deposited $2,600 with 
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the First National Bank, Springfield, Mo., the name 
Patton. This was time deposit and certificate the name 
Patton was issued and delivered Samuel Telford, the depositor. 
Telford was bachelor, odd years age, and Patton was 
lady then about years age, who had been his lifelong acquaint- 
ance and friend. She knew nothing about his having deposited the 
money her name, and retained his possession the certificate 
deposit until his death January following. The controversy there 
was whether under the facts there was gift the money her. 
was held that such was not the case, and the following quoted from 
that opinion discloses the reasons actuating the court: 


have thus reviewed few the cases, which hold that there 
may valid gift the fund deposited, where the deposit made 
the name third party, although there has been delivery 
the deposit book. careful examination these cases will show that 
they are distinguishable from the case bar. But think that the 
weight authority sustains the opposite view, namely, that, where 
the deposit the name third person, and there delivery 
the bank book, the title the fund does not pass such person 
the absence any declaration trust, showing 
intention vest the title. This subject has been recently reviewed 
exhaustive opinion the New York Court Appeals the 
Am. St. Rep. the views expressed that 
which are supported the authorities hereinafter mentioned. 
There, father made deposit bank the name his son and 
received passbook with similar entry, which kept his posses- 
sion until his death, not appearing that, before his death, his son 
ever had possession the passbook, knew the deposits. The 
solution the question, whether the deposit belonged the son, 
the the father’s estate, made depend upon the ques- 
tion, whether there was trust favor the son the money 
deposited, gift him such money. The court held, that there 
was trust because there was declaration trust terms the 
time the deposit afterwards, and that none could implied 
from mere deposit one person the name another; that 
constitute trust there must either explicit declaration thereof, 
showing beyond reasonable doubt that one was in- 
tended created. Upon the subject gift the court says: ‘The 
elements necessary constitute valid gift are well understood. 

There must the part the donor intent give and 
delivery the thing given, for the donee, pursuance 
such intent, and the part the donee, acceptance. 
case bonds, notes choses action the delivery the instrument 
which represents the debt gift the debt, that the inten- 
tion. The intention give often established most satis- 
factory evidence, although the gift fails. Instruments may ever 
title the donee, there may the explicit 


1 
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declaration intention give, yet, unless there delivery, the 
intention defeated. are the opinion that there are 
this case two the most essential elements constitute 
the alleged gift. The form the account the essential fact 
upon which the plaintiff relies. may justly said, that deposit 
savings bank one person, his own money, the 
another, consistent with intent the part the depositor 
give the money the other. But does not, think, itself, with- 
out more, authorize affirmative finding, that the deposit was made 
with that intent, when the deposit was new account, unaccom- 
panied any declaration intention, and the depositor received 
the time passbook, the possession and presentation which, the 
rules the bank, known the depositor, made the evidence the 
right draw the deposit. cannot close our eyes the well known 
practice persons depositing savings banks money the credit 
real fictitious persons, with intention divesting themselves 
ownership. attributable various reasons; the desire 
the part many persons veil conceal from others knowledge 
their pecuniary condition. most cases where deposit this 
character made gift, there are contemporaneous facts sub- 
sequent declarations which the intention can established, in- 
dependently the form the deposit. are inclined think that, 
infer gift from the form the deposit alone would, great 
majority cases, and especially where the deposit was any con- 
siderable amount, impute intention which never existed, and defeat 
the real purpose the depositor. think for the reasons 
stated that the plaintiff failed establish gift. The ques- 
tion gifts connection with deposits savings banks has late 
years been frequently considered the courts various states. The 
preponderance authority seems favor the views have 
expressed.’ Young Young, 438 [36 Am. St. Rep. 634]; 
627, 684, Am. St. Rep. 758], supra; Robinson 
Ring, Me. 140 [39 Am. Rep. Burton Bridgeport Savings 
Bank, Conn. 398 [52 Am. Rep. 602]; Marey Amazeen, 
131 [60 Am. Rep. 320] Schick Grote, Eq. 352 852]; 
Seott Berkshire Co. Savings Bank, 140 Mass. 157 925]; 
Am. Eng. Law, tit. ‘Gifts,’ pp. 1324 1330; Pom. Eq. 
Jur. 1148, 1149, and notes; Brabrook Bank, 104 Mass. 228 
Am. Rep. 222]; Broderick Bank, 109 Mass. 


Farmers’ Merchants’ State Bank Marion, Iowa, 
Gleason, Ill. App. 251, and Williams Chamberlain, 165 210, 
250, are similar cases, and each was held that the one 
who deposited his funds time deposit the name another with- 
out the knowledge the other did not thereby give the money the 
other. The Patton opinion, will observed, refers and quotes 
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403, Am. St. Rep. 531. The deposit that case was made 
father the name his son savings account, and appeared 
that the son had knowledge the fact and the father retained 
possession the passbook. was held, the quotation from the 
Telford Case, supra, discloses that there was gift. Numerous opin- 
ions are found dealing with deposits person his funds 
the name another savings accounts, and these transactions 
have never been held gifts inter vivos unless the evidence dis- 
closed that the donee had knowledge the transaction and accepted 
the gift. Meriden Trust Safe Deposit Co. Miller, Conn. 157, 
228, 1915B, 481, Ann. Cas. 1916D, 917; 
Zacharie, 119 La. 150, So. 988; Eastman Savings 
Bank, 136 Mass. 208; and First National Bank 
Pensacola, Fla. 777, So. 748, 111—are perhaps typical 
this class The Florida Case dealt with infant donees, and 
the principle that, the gift infant donee beneficial, the law 
will presume acceptance aided the court concluding that the trans- 
actions there involved were gifts. 

The cases referred to, supra, from Illinois, dealing with deposits 
money special deposit, evidenced certificate deposit are 
distinguished from the case now have before us, because the 
certificate deposit which was the evidence the debt owing the 
bank was the subject the alleged gift and appeared never have 
been delivered. Beaver Case from New York dealing with 
savings bank account, and other like are also distinguished, 
because under the peculiar custom with reference such accounts the 
passbook the evidence the bank’s indebtedness the depositor 
and required presented when the fund withdrawn. 
its delivery nondelivery plays the part cases dealing 
with savings deposits. While the cases are distinguished 
the particular mentioned, yet the question whether the mere 
that person deposits his money bank the name an- 
other, without the knowledge the other, evidence his intention 
donate the fund the other, the cases, supra, are authority the 
effect that such facts not afford evidence that intention. 

opinion directly point that Branch Dawson al., 
$5,000 the name Mrs. William with Dawson Co., 
bankers. There was controversy whether the money deposited 
was hers that her husband. The evidence was that was his 
money which was deposited her name never communicated the 
fact her said anything about giving her the money and did not 
give her possession the passbook any other evidence the de- 
posit. Mrs. that, notwithstanding those facts, 
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the mere act placing his money her the books the 
bank, Branch’s title and control over entirely ceased and be- 
came her absolute property. The court said: 


involves the only question any importance the 

our opinion, the instructions given the court embody correct 

principles law. incomplete voluntary gift creates right which 

ean enforced. gift requires the assent both minds, much 

way gift imports agreement only say that ownership cannot 

thrust upon person against his will. Knowledge the gift 

the part the donee the time made may not essential 

order that may take effect. the act transfer complete 

part the donor, subsequent acceptance the donee, before 

tion, will sufficient. But mere deposit the property the 

depositor, the name another, with third person, will not 

itself sufficient pass the title. This act one entirely between 

the depositor and the bailee, which the person whose name the 

pass title than would the execution deed person, and the 
placing record him, without the knowledge consent, ex- 
press implied, the person named grantee. Brabrook Bos- 
ton Five Cents Savings Bank, 104 Mass. 228 Am. Rep. 222]; 
Sherman New Bedford Savings Bank, 138 Mass. 581; Robinson 
Ring, Me. 140 [89 Am. Rep. 


The reasoning the court the foregoing opinion appears 
sound. Applying its principles the case have, though 
Peters may have intended when deposited his money the Win- 
chester Bank the name his son, Emery Peters, give his 
son, the mere act depositing did not lose dominion and 
control it. had the right any time before notice what had 
been done was brought home his son change his mind and recover 
the fund. Until the son had knowledge the transaction and 
cepted the gift was transaction wholly between Peters and 
the bank. The gift was never consummated the lifetime 
Peters his imparting his son knowledge his intention give 
him the fund deposit the bank and acceptance upon 
the part the son. the bank, the transaction, had implied au- 
thority from Peters notify the son the fact that the money 
had been placed deposit his name and bring about acceptance 
the gift the son, this authority terminated when Peters 
died. The authority the bank represent the donor the matter 
perfecting the gift, was his intention depositing the money 
the name his son give him, was revoked the death 
the donor. 

Eversole First National Bank London (Ky.) 169, 
Ky. Law Rep. 244, case from this court dealing with deposit 


THE BANKING LAW JOURNAL 783 


gift inter vivos were made appear the evidence. was said: 


the money deposited her did not belong her, 
was not deposited her for valuable consideration, are 
authorized, from the facts and circumstances the conclude 
that was intended gift her, and the essentials which render 
the gift valid exist. The gift was into effect once. was 
delivered the bank for her, placed her credit, and she accepted it. 


think the court properly adjudged the money belong Mrs. 


may that the record affords sufficient evidence, independent 
the fact that Peters deposited $1,975 his own money 
the name his son the Winchester Bank, authorize the con- 
clusion that intended doing give this fund his son, but 
gift inter vivos may never upheld upon evidence which merely 
establishes intention give. There must delivery the gift 
the donee and acceptance him. The title must pass from 
the donor the donee and the gift must irrevocable. The trans- 
action here involved cannot upheld gift for the reason that 
there does not appear have been any delivery the gift the 
donee, either actual symbolical, and acceptance him. 
The mere fact that Peters deposited his money the name 
his son did not put beyond his control and vest 
Emery Peters, his son. 

For the reasons indicated, the judgment herein reversed and the 


remanded, with direction that judgment conformity here- 
with entered. 


CHECK INDORSED WOMAN POSING 
SOLDIER’S WIFE 


United States Liberty Insurance Bank, United States District Court 
(W. Kentucky), Fed. Rep. (2nd) 493 


soldier applied for allowance for his wife ‘‘Hattie Price 
The government issued number checks payable 
Price Dunn’’ which she indorsed and through 
the defendant bank, the latter indorsing the checks 
anteeing prior indorsements. was later discovered that the 
payee was not the soldier’s wife but was the wife another man. 


similar decisions see Banking Law Journal Digest (Third 
Edition) 453. 
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was held that the defendant was not liable for the amount 
the allowance, since the payee’s indorsements were made the 


person intended the government. 


Law. Suit the United States against the Liberty Insurance 
Bank. demurrer the petition. Demurrer sustained, and pe- 
tition dismissed. 

Sparks, Dist. Atty., Greenville, Ky., for the United States. 

Edward Bloomfield, Louisville, Ky., for defendant. 

DAWSON, J.—On the 19th day November, 1917, Frank 
Dunn, who was then private the United States Army, the 
regular form prescribed for that purpose, designated legal de- 
pendent Hattie Price Dunn, and requested that she given allot- 
ment and allowance his wife. -This application was granted, and 
beginning with March 1918, and extending April, 1919, she was 
paid, account allotment and allowance, the sum $540. The 
first payment was made March Ist, and was for the sum $90, 
the months November and December, 1917, and January, 
1918. The subsequent payments were $30 per month. Each these 
payments was made check drawn upon the Treasurer the United 
States, signed the proper government official, and payable the 
order Hattie Price Dunn. Each these checks was collected 
through the Liberty Insurance Bank, defendant herein. Each had 
its back the proper place the indorsement ‘‘Hattie Price 
and under this indorsement appears the indorsement the Liberty 
Insurance Bank, the following words: 

the order any bank, banker trust 
prior indorsements guaranteed. Liberty Insurance 


After these payments had been made, was discovered that the 
payee, Hattie Price Dunn, was not the legal wife Frank Dunn, 
that she was the wife Charles from whom she had never 
been Upon the discovery this fact, the government de- 
manded that the defendant, Liberty Insurance Bank, refund the 
sum $225, representing the allowance portion the $540 collected 
the checks referred to. This demand was predicated upon the 
that the indorsement these checks the Liberty Insurance 
Bank had the effect guaranteeing that Hattie Price Dunn was 
fact the wife the soldier, Frank Dunn, and entitled the proceeds 
the checks. The bank having refused accede this demand, this 
suit was brought against the bank collect the said sum $225. 

The petition sets out the facts, and the submitted for final 
judgment demurrer the petition. The parts the petition 
material this inquiry are follows: 
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state that Frank Dunn, Louisville, Ky., enlisted the 
army the year 1917 private, Company 336th Infantry; that 
the 19th day November, 1917, the said Frank Dunn, form 
1-B November 19, 1917, Camp Taylor, Ky., named legal 
dependent Hattie Price Dunn, wife, 621 Fehr Ave., Louisville, Ky., 
and requested government family allowance her behalf. award 
consisting $15 allotment, $15 allowance, effective November 1917, 
was granted the wife, and payments were forwarded each and every 
month July 30, 1919, date the said soldier’s discharge, 
together with government family allowance for one month thereafter, 
the following checks: 


Month No. 
November, December, 1917, and Janu- 


said checks, except the last three named for May, June, 
July, and back pay, were received the said Hattie Price Dunn, and 
she received payment full, totaling $540. All said checks were 
drawn the Treasurer United States, Bailey and 
Vargas, disbursing clerks, Bureau War Risk Insurance, 
favor Hattie Price Dunn. 

defendant, Liberty Insurance Bank, Louisville, Ky., indorsed 
all said checks, guaranteeing all prior indorsements. 

state that Hattie Dunn, named Frank Dunn 
his wife his application for government family allowance, was 
not said time and never was the legal wife the said Frank Dunn; 
that said time she had living husband, whose name was Charles 
Cleatis from whom she had not been that during 
the times she indorsed and received payment said checks she was 
not the wife Frank Dunn, but was the lawful wife Charles 
Cleatis MeCue; and that, the said Hattie Price Dunn 
not being the wife the said Frank Dunn, she was not entitled 
receive said allowance any part thereof.’’ 
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will observed from the allegations quoted that the plaintiff 
does not question that the person going under the name Hattie 
Price Dunn was fact the person the soldier intended designate 
his dependent. the contrary, quite clear that the plaintiff 
intends its pleading admit that the person going under that 
name the person designated the soldier receive the benefits 
allotment and allowance, and think quite clear that was the 
purpose the government issue the checks the person desig- 
nated the soldier. Therefore there properly this case ques- 
tion identity the payee the checks. The government made 
mistake identity the person issuing the checks Hattie 
Price Dunn. The mistake fact was the legal status such 
person. The checks were issued the person the soldier and the 
government intended have them issued to, woman going un- 
der the name Hattie Price Dunn. true the government would 
not have issued these checks her had been known that she was 
not the wife the soldier, but this mistake legal status quite 
different thing from mistake identity person. Therefore, 
when these checks were presented the defendant bank, they were 
indorsed with the name the person intended named and 
actually named the checks the payee thereof, and, when the 
Liberty Insurance Bank indorsed the check guaranteeing all prior in- 
dorsements, simply guaranteed that the indorsement the name 
Price the back the check was the indorsement 
the person named the face the check. was sense any 
guaranty her legal status. The petition does not question, and 
therefore must treated this demurrer admitted, that the 
person named payee the check, and going under the name 
Price was the person who indorsed the name Hattie 
Price the back thereof. Therefore the indorsement the 
name Hattie Price the back the check was not forgery. 

There claim that the bank knew that she was not the wife 
the soldier Frank Dunn. not claimed that the defendant 
bank knew that the assumed name under which she was transacting 
her business with was not her real name was adopted for the 
purpose committing any fraud upon the government. the col- 
lection the allowance money this case resulted from 
gence any one, was the negligence the government authorities 
issuing the checks, rather than the negligence the bank cash- 
ing them. 

discover legal reason, under the facts disclosed the 
petition, for holding the bank liable for these erroneous payments 
the government. hold would not only perversion the 


q 
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law relative the liability indorsers checks, but this case 
such holding would work glaring injustice. 

The demurrer the petition will therefore sustained, and, 
understand the government does not care plead further, judgment 
may entered dismissing the petition. 


NEGOTIABILITY NOTE NOT IMPAIRED 
PROVISION EXTENSION TIME 


Whitfield Cohutta Banking Co., Court Appeals Georgia, 143 
Rep. 787 


The negotiable character unconditional promissory note, 
due specified date, not destroyed stipulation that the 
time may extended without notice the sureties the note, 
there being provision the note requiring extension time 
granted. Under such provision the holder the note 
not placed under obligation extend time but may 
ment maturity. 


Action the Cohutta Banking Co. against Carrie Whitfield. 
Judgment for plaintiff, and defendant brings error. Affirmed 

Maddox, Maddox Mitchell, Dalton, for plaintiff error. 

MeFarland, Dalton, for defendant error. 

BELL, J.—The negotiable character unconditional promis- 
sory note due date named not destroyed stipulation 
therein that ‘‘time may extended without notice any the 
sureties this Such stipulation expresses agreement ex- 
tend the maturity for certain uncertain time, but leaves the 
matter optional with the holder open subsequent agreement be- 
tween him and the maker, that may demand payment the 
time specified. such ease, the stipulation does not affect the time 
payment fixed the instrument, nor anywise impair its 
negotiability. This ruling deemed accord with the sounder 
doctrine, although there conflict authority upon the question. 

Moreover, the sole purpose the stipulation this was evi- 
dently prevent the discharge sureties, there were any, the 
event extension the holder; and, since the particular note 
was signed only the maker, there being sureties, the stipulation 
was immaterial. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) § 757. 
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See, this connection, First Nat. Bank Stover, 453, 
155 905, 1916D, 1280, Ann. Cas. 1918B, 145; Stitzel 
Miller, 250 Ill. 72, 53, (N. 8.) 1004, Ann. 
1912B, 412. 

Where person signs instrument the form promissory 
note, payable and then indorses blank, thereafter 
transferable delivery, and the indorsement, long continues 
blank, makes the note, effect, payable bearer. Possession 
such instrument presumptive evidence title. South People’s 
Bank, Ga. App. 92(2), 1087. 

The holder negotiable instrument bearing undated blank 
indorsement presumed have before maturity, and 
bona fide holder for value. Bothell Whitley Bros., Ga. App. 
755(3), 371; Baskins Valdosta Bank, Ga. App. 500(1), 
648; Butler First Nat. Bank Greenville, Tenn., Ga. 
App. 35(3), 772; Nell Snowden, Ga. Roswell Mfg. 
Co. Hudson, Ga. 24(1); Civil Code 1910, 4288; Brantley 
Merchants’ Farmers’ Bank, Ga. App. 667, 109. 
suit such holder against the maker, the burden upon 
the plaintiff allege prove that acquired the note prior 
maturity, nor show the date which did acquire it. the 
plaintiff obtained the note after maturity, the onus showing this 
fact would rest upon the defendant, where material defense 
pleaded him. Hicks Hamilton, Ga. App. 112(1), 
331; Harper Peeples, Ga. App. 161(2), 1008; Harrell 


Compare Breman Rodbell, Ga. App. 358, 120 697; Central 


Ga. Co. Brandenberg, 129 Ga. 119, 658; 
Edwards Camp, Ga. App. 556(2), 116 210; 
Daniel Negotiable Instruments (6th Ed.) 728, 784, pp. 831, 926. 

This case unlike the case Cit. First Nat. Bank Wilson, 155 
Ga. 321, 116 316; (Id.) Ga. App. 295, 117 827. 
that case the notes were not indorsed, but were transferred 
separate paper attached the note; and there material difference 
between assignment this character and regular indorsement. 
Daniel Negotiable Instruments (6th Ed.) pp. 
761, 762; 568, 575, pp. 384, 388. 

Applying the above principles, the court did not err overruling 
the general and special demurrers the plaintiff’s petition. 

The exceptions the plaintiff error are only the judgment 
overruling the demurrers the petition and judgment striking the 
defendant’s plea. There was final verdict judgment. While 
the defendant had the right bring this court bill excep- 
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tions review the judgment overruling the general demurrer the 
petition, yet, since there has been final judgment, could not 
the same bill exceptions properly except also the judgment strik- 
ing the answer. Chatham Motor Co. Lincoln Motor Co., Ga. 
App. 229(2), 120 444; Brown Marbutt-Williams Lumber Co., 
App. 348, 350, 129 575. 

The note sued was executed prior the passage the Uniform 
Negotiable Instruments Act August 18, 1924, (Acts 1924, 126), 
and question the construction that act raised passed 
upon. 

Judgment affirmed. 


DRAWER DRAFTS NOT ENTITLED 
PREFERENCE PAYMENT FAILURE 
COLLECTING BANK 


Rorebeck Benedict Flour Feed Co., United States Circuit Court 
Appeals, Fed. Rep. (2nd) 440 


The plaintiff drew draft merchant and forwarded for 
collection the defendant bank. The draft was paid check 
drawn the merchant the defendant bank but the bank failed 
before the proceeds were remitted the plaintiff. was held that 
the plaintiff was not entitled preference payment over other 
the bank for the reason that the assets coming the 
receiver’s hands were not increased the merchant’s 

another instance the draft was paid drawn 
another bank the same town with the defendant and the de- 
fendant used clearing between the two banks. was here 
likewise held that the plaintiff was not entitled preference. 


Suit the Benedict Flour Feed Co. against Rorebeck, 
receiver the First National Bank Forest City, Iowa. From the 
judgment, both parties appeal. Reversed part. 

Thompson and Alan Loth, both Forest City, Iowa, for 
receiver. 


Boardman, Marshalltown, Iowa, for Benedict Flour 
Feed Co. 


OTIS, are cross-appeals from the judgment below 
suit equity brought the Benedict Flour Feed Co., Iowa 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 271. 
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corporation, hereinafter designated the plaintiff, against the First 
National Bank Forest City, Iowa, and the receiver that bank, 
hereinafter designated the defendants. The general nature the 
plaintiff’s claim, stated its petition this: 

Through the Fidelity Savings Bank Marshalltown, Iowa, plain- 
tiff drew three sight drafts Forest City, Iowa, which 
were sent the defendant bank for The drafts were paid 
full the drawees the manner following: One, for $1,113.75, 
drawn Emil Anderson, was paid him check against his 
count the defendant bank; another, for $440, drawn Sam Bloom, 
was also paid him check against his account the defendant 
bank; the third, $217.50, drawn Larson, was paid him 
check drawn bank other than the defendant bank. 

November 1925, the defendant bank reported collection and 
sent the forwarding bank drafts for the proper amounts, drawn 
the Federal Reserve Bank Chicago: The Federal Reserve Bank 
refused pay these drafts, for the reason that November 
the end banking hours that day, the defendant bank was 
closed government examiner. When closed had cash hand 
excess the amount plaintiff’s claim. 

The total amount paid Anderson, Bloom and Larson the 
defendant bank, less commissions for was 
defendant receiver having refused pay plaintiff this amount, this 
suit was brought, the theory that the amount the de- 
fendant bank was trust fund, and that the plaintiff was entitled 
payment full out funds the receiver’s hands and before gen- 
eral creditors. The case was tried agreed statement facts. 
included, among other matters, the facts alleged plaintiff 
set out above, amplified follows: 

1925, Emil Anderson had his eredit 
checking account the First National Bank Forest City, Iowa, 
more than $1,800. that day went the First National Bank. 
Forest City, Iowa, and wrote and signed and delivered said bank 
his check, drawn his account therein, for the full amount the 
draft No. 1928, wit, $1,113.75. The First National Bank, Forest 
City, accepted the check, charged against Anderson’s account its 
books, marked same ‘‘Paid,’’ and surrendered the draft No. 1928 
(also marked ‘‘Paid’’) Anderson exchange for this check. 

November 1925, Sam Bloom Sons had their 
their checking account the First National Bank, Forest City, Iowa, 
more than $800. that day member this firm went the said 
bank, and wrote, signed, and delivered said bank check said 
firm, drawn upon its said account said bank for the full amount 
draft No. 1929, wit, $440. Whereupon said bank accepted the 
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check, charged against Sam Bloom Sons’ account 
marked the same ‘‘Paid,’’ and surrendered the draft No. 1929 (also 
marked ‘‘Paid’’) exchange for this check. 

the afternoon November 1925, Larson delivered 
the First National Bank, Forest City, Iowa, checks for $217.50, 
his checking account another bank, wit, the Forest City National 
Bank, exchange for which received draft No. 1920, stamped 
These checks were presented the close business 
November 1925, the First National Bank the Forest City 
National Bank, together with number other cheeks drawn 
the latter bank. The Forest City National Bank then held checks 
drawn the First National Bank total amount $2,277.37 
excess those held the First National Bank it. These sets 
checks were that evening exchanged cleared between the banks, and, 
make the the clearings against it, the First National 
Bank gave the Forest City National Bank Chicago draft the 
Federal Reserve Bank Chicago, which was honored the 
sum $2,277.37. passed between these banks for any 
these checks. 

Upon the facts thus stated the trial court found that ‘‘a trust 
relation existed between the plaintiff and the defendants, and that 
the plaintiff entitled have its claim established preferred 
claim the extent the lowest amount eash hand and avail- 
able for transmission after the completion the collection and before 
the the bank; that amount was, shown the 
the sum $1,275.49 hand the close business Novem- 
ber 1925; and that the balance plaintiff’s claim should es- 
tablished general claim the sum The decree was 
that ‘‘plaintiff have and recover the defendants the sum $1,- 
721.25, and that such amount $1,275.49 established 
ferred claim against the funds hands the receiver, pro- 
rated with other preferred claims the same class, and that the 
balance the sum $445.76 established general claim against 
all funds available the payment general 

Defendants appealed from that part the decree allowing plain- 
tiff preference part its claim, and the plaintiff from that 
part denying preference the remainder. 

First the payments made Bloom and Anderson, which 
were checks drawn upon the defendant bank, and which obviously 
did not result any the bank’s funds. this branch 
the the recent decisions this court Larabee Flour Mills 
First National Bank Henryetta, and Farmers’ National 
Bank Burlington, Kan., Kansas Flour Mills Co., decided June 
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12, 1926, and reported one (2d) 330, are squarely 
point. similar state facts was there said: 


one who has not contributed the fund should given 
special and superior interest therein, though some the state courts 
seem hold. The collecting banks acted agents (Commercial 
Bank Armstrong, 148 50, Ct. 533, Ed. 363), and 
had they and retained the funds for the drafts, 
was their duty account insolvency, the equities claimants would 
plain; but, instead doing so, they merely shifted credits their 
books and part the funds the banks when they failed 
was placed there claimants, any one for them. each case 
the draft was paid check the insolvent. additional funds 
were brought into the bank either transaction. the drafts which 
they held for had been paid check some 
other bank, the insolvents’ assets would have been increased that much, 
when thereafter their remittance drafts were dishonored; and that 
event equity would have regarded the collections trust funds, fol- 
lowed them into the increased assets, and the extent the increase 
applied them first discharge these claims. This our concep- 
tion the rule and the reason for it, applied the Federal courts. 
has been repeatedly announced this court.’’ 


follows, from this case and the numerous supporting authorities 
therein cited, that the plaintiff entitled preference the 
Bloom and Anderson payments. 

The Larson payment was the defendant bank, not the 
other instances check the defendant bank, but check an- 
other bank, the Forest City National Bank, but the exchange 
checks between that bank and the defendant bank, checks the two 
banks were offset, and cash came into the defendant bank reason 
the Larson check. that here also the funds the defendant 
bank were not augmented the payment, and plaintiff entitled 
preference. Larabee Flour Mills First National Bank Henry- 
etta, Okl., supra; Metals National Bank New York 
Buchanan (C. A.) (2d) 891. The use the Larson check 
the exchange checks brought about the assets the 
defendant bank, but, was said like situation this court 
Farmers’ National Bank Pribble (C. A.) (2d) 175, 177, 
only effect the use the draft the clearance 

was not any way the assets the bank, 
possibly, perhaps probably, diminish its indebtedness liability 
the amount the draft, and such reduction its indebtedness 
preferential trust lien the assets the insolvent 
over the claims its general 
Our conclusion that the plaintiff’s claim entitled pref- 


THE BANKING LAW JOURNAL 793 


erence, and the judgment below, the extent that decrees pref- 
erence and assesses the cost the cause against the defendants, 
reversed. Our finding for the appellant No. 7660 and for the 
appellee No. 7673. 


BANK LIABLE PAYING CHECKS BEARING 
FORGERY DEPOSITOR’S SIGNATURE 


Takenaka Bankers’ Trust Co., City Court New York, 229 
Supp. 459 


bank bound law know the signature its depositors. 
pays checks which bear forged signature cannot charge 
the amount against the depositor’s account. 

When the cancelled checks are returned depositor un- 
der obligation examine them for the purpose seeing any 
them are irregular. fails this the bank will relieved 
from liability. But the depositor may entrust this duty 
the accountant examines the checks and 
fails discover the fact that some them bear forged signatures 
the depositor has performed his full duty toward the bank and the 
bank will remain liable. 


Action one Takenaka against the Bankers’ Trust Co. 
plaintiff’s motion for direction verdict. Motion granted. 

Alfred Andrews, New York City, for plaintiff. 

New York City, for defendant. 


RYAN, J.—Plaintiff was depositor with the defendant bank, and 
between April and July 15, 1927, checks aggregating $1,685 were 
forged with the plaintiff’s name and paid the defendant. The 
forgery was committed former employee the plaintiff, and was 
not discovered until the latter part July, 1927. Cancelled vouchers 
were received the plaintiff regular course, and himself testi- 
fied that between the dates mentioned did not make any personal 
examination his cancelled vouchers, and gave attention 
those matters, leaving them entirely his regularly employed auditor 
make the examination the cancelled vouchers. The auditor testi- 
fied that was accountant, and made monthly examinations 
the plaintiff’s banking transactions; that checked the checks 
they came from the bank with the cash book and verified that amount 


similar decisions see Banking Law Journal Digest (Third 
Edition) 420. 
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with the bank’s statement; that examined the cancelled checks, all 
which were entered the cash book, and that was the usual monthly 
procedure followed. The cash book contained the check numbers, the 
date the check, the payee, the amount and classification the ex- 
penditure—the same information was contained the stub the 
check book. did not, however, examine the checks with respect 
the signature, and testified further that would know the signa- 
ture, had looked particularly for the purpose identifica- 
tion. 

addition the monthly services, appears that there was also 
quarterly examination, which and the plaintiff discussed mat- 
ters, determine whether the checks were for the business for his 
personal expenses, and with this view each check was gone over 
was entered the cash book. .Plaintiff himself did absolutely noth- 
ing whether any his cancelled checks had been forged 
not. This case differs from several the authorities cited the 
briefs counsel, that here the forged checks themselves had not 
been abstracted, but were actually used the auditor making his 
comparison. The forgery this case extended over period 
months, and was only discovered when the plaintiff was notified 
the bank that his account had been overdrawn. 

The question presented whether not the plaintiff exercised 
ordinary care examining his cancelled vouchers and statements and 
made the necessary comparisons. The defendant set separate and 
distinct defense, alleging negligence and carelessness the part 
the plaintiff failing make examination the statements ren- 
dered and examination the proper ordinary comparisons the 
checks and statements with his check book. 

The law well settled this state that bank bound know 
the signature its depositor, and cannot pay out its depositor’s 
money, except upon the valid and genuine checks the depositor; 
but nevertheless equally well settled that the depositor owes 
duty the bank make reasonable examination his 
vouchers they are returned the bank and the comparisons neces- 
sary check his monthly balances. Hence, though the bank 
primarily liable the event pays out its depositor’s money upon his 
forged signature, yet plaintiff negligently omitted make any 
examination his and vouchers returned from the bank, 
which examination would have disclosed the forgery, would 
estopped from questioning the accounts rendered. Frank Chemi- 
eal Nat. Bank New York, 209, Am. Rep. 501. 

This duty, however, calls for more than the exercise ordinary 
does not devolve upon the depositor personally examine 
the vouchers and accounts. may intrust the matter employees 
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who have proved themselves competent and trustworthy. Frank 
Chemical Nat. Bank New York, supra; Shipman Bank the 
Am. St. Rep. 821. And where the depositor employs expert ac- 
countant, examine his books every month and report him the 
result such examination, and the accountant goes through the 
books and examines the returned vouchers with the check book, but, 
upon finding same agree with the checks drawn, does not ex- 
amine further, has been held that the plaintiff had. discharged his 
full duty the bank. Clark National Shoe Leather Bank, 
App. Div. 316, 1064. 

Thus upon the theory that, when the plaintiff has taken steps 
the employment competent persons apprise him the true state 
his business and accounts, cannot charged with negligence 
the omission ordinary care, even though the examination the 
employee was not carried far might have been. Extraordinary 
diligence not required. other words, the depositor’s duty 
the bank discharged when exercises such diligence re- 
quired the the particular case. bank com- 
mitted the first fault, and cannot visit the consequences thereof upon 
the depositor, requiring him degree vigilance and care 
beyond that ordinary prudent business man. does not seem 
that, under the circumstances disclosed here, the plaintiff 
chargeable with negligence. has not neglected the things 
dictated ordinary business prudence. 

The motion for direction the verdict should 
granted, with interest and costs. 


NOTES RENDERED VOID UNAUTHORIZED 
DETACHMENT. FROM ORDER 


Stevens Wheeler, Court Civil Appeals Texas, Rep. 
(2d) 122 


The unauthorized detachment promissory note, complete 
and negotiable form, from memorandum, order, contract 
which forms part, constitutes material alteration when the 
terms memorandum, order, contract, considered 
nection therewith, affect its negotiability, and, irrespective 
negligence, renders such note void even the hands 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition) 68. 
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due course, only according its original tenor 
when read connection with the memorandum, order, contract 
from which was wrongfully detached. 


Suit Stevens against Wheeler and another, doing 
business under the firm name Wheeler Bros. Judgment for de- 
fendants, and plaintiff appeals. Affirmed. 

Wear, Stollenwerck Wear, Hillsboro, for appellant. 

Stephenson and Frazier Averitte, all Hillsboro, for ap- 
pellees. 


GALLAGHER, Stevens, instituted this 
suit against appellees Wheeler and Wheeler, doing busi- 
ness under the firm name Wheeler Bros., recover five promis- 
sory notes the aggregate sum $314, with interest and attorney’s 
fees. Said notes were signed appellees and were payable the 
Brenard Mfg. Co. alleged that said notes were, for 
valuable consideration, indorsed and delivered him the payee 
before maturity and that was holder thereof due course. 

Appellees answered general denial and special pleas, alleging 
that they signed printed order, addressed the Brenard Mfg. Co., 
subject its acceptance, for the purchase three certain radio re- 
ceiving sets; that the notes sued were attached said order and 
constituted part thereof; and that was expressly stipulated said 
order that said notes should not detached therefrom. Appellees 
further alleged that said order was not accepted said manufactur- 
ing company the form which was tendered them; that ma- 
terial terms thereof were without their consent fraudulently altered; 
that said notes were fraudulently detached therefrom, contrary the 
terms thereof; and that said alterations rendered said notes void and 
unenforceable. They also pleaded failure consideration. 

There little, any, conflict the testimony. Appellees, the 
representative the Brenard Mfg. Co., signed order 
for the purchase certain radio receiving sets. They also signed 
the notes sued on, all which were complete themselves and con- 
tained reference said order. They were, however, attached 
thereto and were signed simultaneously therewith. perforated line 
separated said notes from the order and from each other. Along the 
line separating said notes from said order when the same were signed 
and delivered appellees the agent said company was the fol- 
lowing notation: ‘‘Notes not detached the Brenard Mfg. 
Said order provided that was not any force effect until 
was accepted said company. was understood between appellees 
and the representative said company that, said order was ac- 
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cepted, correct copy thereof, signed the company, would re- 
turned them. Shortly after signing and delivering said order with 
said notes attached aforesaid, appellees received purported copy 
the same, signed said company, but was not true nor correct 
copy thereof, the same was signed and delivered appellees the 
representative said company. Said purported copy called for the 
issuance due bill the sum $25 connection with each re- 
placement order for additional receiving set, applicable cash 
subsequent orders redeemable for one-half its face value 
the option the holder, whereas the original order signed and de- 
livered appellees called for such due bill the sum $50. Said 
purported copy also contained stipulation that said notes were 
detached said company, contrary the terms the original in- 
strument delivered appellees the representative said company. 
Appellees, the receipt said purported, but incorrect, copy the 
original order, wired the company follows: ‘‘Hold shipment 
account When the shipment arrived appellees 
refused receive and the same was returned the company. 

Appellant testified that purchased said notes from the Brenard 
Mfg. Co. shortly after their execution; that the same were included 
list notes amounting the aggregate $1,662; that paid 
the sum $1,500 therefor; that did not know the time that 
said notes had been attached and had constituted part order 
contract between appellees and said company. The remainder 
his testimony not material the law hereinafter discussed. 
Said notes were duly indorsed him said company. 

The case was submitted jury special issues, which issues, to- 
gether with the answers the jury thereto, are follows: 


No. Were material alterations fraudulently made the 
contract and the provisions thereof question after the same had 
been executed and delivered the defendant herein? Answer: Yes. 

No. you have answered special issue No. ‘Yes,’ then 
were such alterations made without the knowledge consent the 
defendant? Answer: 


The court rendered judgment said verdict that appellant take 
nothing his suit and that the notes sued annulled and 
obligations against appellees, but that such cancellation should 
without prejudice any action appellant against the Brenard 
Mfg. Co. its indorsement thereon. Said judgment here pre- 
sented for review. 

Appellant contends that the uncontradicted evidence shows that 
was holder the notes sued due and that was, 
such holder, entitled recover thereon, notwithstanding said notes 
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were severed from the order upon which they were based, contrary 
the provisions thereof, and notwithstanding the facts found the 
jury answer the issues submitted them. issue bearing 
the status appellant holder said notes due course was sub- 
mitted the jury. The judgment rendered contained recital that, 
the issues notice and good faith the part appellant not having 
been submitted the jury, finding such issues was made the 
either favor against appellant. Whether appellant 
not holder said notes due course immaterial and 
finding such issue unnecessary the facts relied appellees 
constitute law material alteration said notes, and such 
alteration precludes recovery appellant this even 
were conceded that was such holder. Our Negotiable Instruments 
Act provides, substance, that the material alteration such in- 
strument without the assent all parties liable thereon avoids the 
same, except against party who has himself made, authorized, 
assented the alteration, and subsequent indorsers. this connec- 
tion, however, said act further provides that, where altered instru- 
ment the hands holder due course, may enforce pay- 
ment thereof according its original tenor. 1925, art. 5939, 
124. Said act also provides that any change addition which alters 
the effect instrument any respect material alteration. 
Id. 125. 

There contention that appellant would have been entitled 
recover under the undisputed evidence and findings the jury this 
ease, said order had remained attached said notes the time 
purchased the same, under that clause the statute above quoted 
permitting holder due course altered instru- 
ment according its original tenor. The material inquiry is, therefore, 
whether there has been contemplation law such alteration 
the original order which said notes formed part and from which 
was expressly stipulated that they should not detached, would 
prevent recovery said notes, notwithstanding concede for the 
purposes such inquiry that appellant was holder thereof due 
There is, usual, some conflict the authorities this 
issue. Where there express implied authority given the payee 
detach notes from order which they originally formed part, 
has been held that such detachment does not constitute such al- 
teration precludes recovery thereon such holder. Harrison 
Hunter (Tex. Civ. App.) 168 1036, 1037; Conqueror Trust 
Co. Simmon, 252, 162 1098, 1100; Robertson Com- 
mercial Seeurity Co., 152 Ky. 336, 153, 450, 453; Shattuck 
Reed, 221 Mich, 155, 190 649, 650; Stevens Khetter, 110 
271, 406. Where note, detached without authority from 


i 


THE BANKING LAW JOURNAL 799 


another instrument which forms part and the terms which 
affect the negotiability such note, the hands holder due 
course, has been held that can recover thereon upon showing 
that the maker such note was negligent executing and delivering 
the same such form that might easily detached and put cir- 
culation unqualified and absolute obligation. Noll Smith, 
Ind. 511, Am. Rep. 131, 134; Brown Reed, Pa. 370, Am. 
Rep. 75, 77, 78; Cornell Nebeker, Ind. 425; Jensen Braslafsky, 
Pa. Sup. Ct. 323; Zimmerman Rote, Pa. 188; Woollen 
Ulrich, Ind. 120; Woollen Ind. 198. 

however, the great weight authority this state 
and elsewhere, the unauthorized detachment promissory note, 
and negotiable form, from memorandum, order, con- 
tract which forms part, constitutes material alteration when 
the terms such memorandum, order, contract, considered con- 
nection therewith, affect its negotiability, and, irrespective negli- 
gence, renders such note void even the hands holder due 
course, enforceable only according its original tenor when read 
connection with the memorandum, order, contract from which 
wrongfully detached. Glasscock First Nat. Bank, 114 Tex. 
207, 212-216, 266 393, 394-396, 320; Lanier 
Clarke, Tex. Civ. App. 266, 1093, 1094, 1095; Spencer 
Tripplett (Tex. Civ. App.) 184 712, 713; State Bank 
Orange Grove Williams (Tex. Civ. App.) 277 773, 774, 775; 
Meade Sandidge, Tex. Civ. App. 360, 245, 247; Landon 
(Tex. Civ. App.) 184 1098, 1099; Stephenson 
Nelson (Tex. Com. App.) 243 1069, 1071; 1210, 66, 
Am. Rep.. 282, 284; State Mitton, Mont. 366, 926, 927, 
928, 127 Am. St. Rep. 732; Scofield Ford, Iowa, 370, 
309; Wait Pomeroy, Mich. 425, Am. Rep. 395; First Nat. Bank 
Cassopolis Carter, 138 Mich. 421, 101 585; Law Craw- 
ford, Mo. App. 150; Davis Henry, Neb. 497, 523; 
263, and note, 133 Am. St. Rep. 623; Stephens Davis, Tenn. 271, 
382; Benedict Cowden, 396, Am. Rep. 382; 
442, 152 1046, Ann. Cas. 1917E, 601; Stevens Venema, 202 
232, 168 531, 1918F, 1145; Stevens Barnes, 
appellant, except Hess Schaffner (Tex. Civ. App.) 139 
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1024, 1026, 1027, involved alteration the instrument sued on. 
The alteration that case consisted the erasure the name one 
the signers such instrument and was apparent the face 
thereof. The court seems have regarded the issue involved one 
violation agreement between such signers, and held that the 
payee therein had the right assume that said name had been erased 
with the consent the other signers, and reversed and remanded the 
ease for finding the existence and extent said agreement and 
whether the payee, before accepting the same and parting with the 
consideration therefor, had notice thereof. The appeal that case 
was from county court and there was attempt have the opinion 
the Court Civil Appeals therein reviewed the Supreme Court. 
therefore hold that, under the undisputed evidence and findings 
the jury this case, appellant was not entitled recover the 
notes sued on, regardless whether holder thereof due 
course defined Revised Statutes 1925, art. 5935, 52, not. 

have examined all the propositions submitted appellant 
ground for reversal, and are the opinion that none such 
propositions authorize require such action. 

The judgment the trial court therefore affirmed. 


DRAWER RELIEVED FROM LIABILITY 
DELAY PRESENTMENT CHECK 


1, 


Campbell Shark, Supreme Court Idaho, 267 Pac. Rep. 458 


Where delivered and the same locality 
which the drawee bank the absence clearly ex- 
and conditions, five days after the delivery 
the check constitutes unreasonable time within which 
present the check for payment, least deposit the 
payee’s own bank for collection, and the failure present the 
within five days amounts law unreasonable delay, 
and will relieve the drawer from liability the extent the loss 
the delay. this case the was given for the pur- 
chase price quantity hay. was delivered the payee 
the place where the drawee bank was located and where the 
resided. The payee did not present the check promptly, and five 
days after was delivered the payee the drawee bank closed. 
was held that the payee’s delay presenting the check operated 
payment the drawer’s indebtedness. 


similar see Banking Law Journal Digest 
Edition) § 1081. 


= 


THE BANKING LAW JOURNAL 801 


Action Robert Campbell against Kenneth Shark recover the 
price hay. Judgment for plaintiff, and defendant 
versed, with directions. 

James Bothwell and Orr Chapman, both Twin Falls, for 
appellant. 

Turner Hackman, Twin Falls, for respondent. 


ENSIGN, C.—This action brought plaintiff, the respondent 
here, recover from defendant, the appellant, the agreed price 
quantity hay the sum $251 and interest from March 10, 1925; 
plaintiff alleging that said sale hay took place between the Ist and 
10th days March, 1925, and that defendant promised pay said 
sum, but has not paid the same any part 

Defendant answer admits the sale and delivery the hay, also 
the agreed price thereof and his promise pay the same, but alleges 
payment the 10th March, 1925, check the First National 
Bank Buhl, Idaho, where had sufficient funds said bank 
pay it. Defendant further avers that said bank closed its doors for 
business about the 19th day March, 1925, and before plaintiff 
presented said check for payment; that plaintiff was and resident 
Buhl, Idaho; that said check was delivered plaintiff defendant 
Buhl, Idaho, the 10th day March, 1925; and that the plain- 
tiff did not present the same said bank for payment within rea- 
sonable time, all which defendant alleges has caused him damage 
the amount. the check. 

The cause was tried the court and jury. verdict was rendered 
favor the plaintiff for the full amount prayed for and judg- 
ment entered accordingly, from which judgment this appeal taken. 

Error assigned the admission evidence Exhibit pur- 
person way connected with this action, one Dunlap, 
receiver the First National Bank Buhl, Idaho, also not party 
this action, the effect that said Heilman creditor said 
bank certain sum therein named, with statement the back 
said certificate that first dividend per cent. has been paid 
the within claim. 

Appellant objected the admission said exhibit the ground 
improper identification; also, that was incompetent, irrelevant 
and immaterial, and way connected defendant with knowledge 
the matter dividends being declared the receiver, and also 
that was not proper rebuttal. Appellant 
amination testified that had not received any dividends any 
sum money from the defunct bank; said exhibit being offered 
rebuttal said testimony. 
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think appellant’s objections were well taken and that its ad- 
mission was error. Its identification was not sufficiently established 
was not proper rebuttal and clearly incompetent for the purpose 
for which was offered, and prejudicial appellant. 

Appellant also assigns error the giving the following instruc- 


tion the jury. 


further instructs the jury that they believe from 
the evidence that, after the closing the bank, upon which the check 
introduced evidence was drawn, the defendant promised pay 
plaintiff the amount due purchase hay, then and that event 
the plaintiff entitled recover, regardless the fact whether 
not said was presented for payment the bank upon which 
was drawn before said bank closed its doors ceased further banking 


The record shows that the check question was given respond- 
ent March 14, 1925, with sufficient funds the bank pay it; 
that said check was not presented respondent for payment, and 
that said bank thereafter, wit, the 19th day March, 1925, 
closed its doors for business; that both the parties were residents 
the same town which the bank was located and which the trans- 
action The foregoing facts are not dispute. Reference 
the testimony appellant and respondent shows that subsequent 
the closing the bank the parties had some conversations, one 
which respondent testified that appellant (denied appellant) 
promised and agreed pay respondent the purchase price the hay 
represented the check; respondent asserting that would not 
have permitted appellant remove the balance the hay had 
not made such promise. 


check must presented for payment within reasonable time 
after its issue the drawer will discharged from liability thereon 
the extent the loss caused the 6053. 
what reasonable diligence presenting check for payment, 
order charge the drawer, one law for the Bistline Lbr. 
Co. Benting, Idaho, 534, 228 309; Colwell Colwell, Or. 


Under the provisions section 6053, supra, and authorities cited 
thereunder, the duty the holder check present the same 
for payment within reasonable time the drawer’s liability thereon 
will discharged the extent his loss caused the delay, and 
where question fact pertaining thereto dispute, what con- 
stitutes reasonable diligence the holder shall determined the 
court matter law. 
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Where check delivered and accepted the same locality 
which the drawee bank located, the absence clearly excusable 
and conditions, five days after the delivery the check 
constitutes unreasonable time within which present the same for 
payment, least deposit the payee’s own bank for col- 
lection, and the failure present the check within five days herein 
indicated amounts law unreasonable delay, and will relieve 
the drawer from liability the extent the loss caused. Colwell 
Colwell, supra; Integrity Trust Co. Lehigh Ave. Business Men’s 
Bldg. Loan Ass’n, 273 Pa. 46, 116 539, 540, 1554; 
753; Dorchester Merchants’ Nat. Bank, 106 Tex. 201, 163 
227; Dehoust Lewis, 128 App. Div. 131, 112 559; 
Wallace City Nat. Bank, 202 Ala. 323, So. 405. 

Respondent urges that appellant’s promise, such were made, 
pay the check, after had knowledge respondent’s laches and 
his own loss, amounts waiver the defense failure present 
the check within reasonable time, upon the same ground that 
indorser negotiable instrument, who has been discharged from 
liability thereon, because lack presentment notice dishonor, 
held have waived such requirements subsequent promise, 
with knowledge the facts, pay the instrument. Daniel Neg. 
Instr. (6th Ed.) 1147 seq. But this action not brought re- 
upon the check, and think unnecessary consider what 
would the rule such were the action. 

This suit upon the original obligation. Defendant’s acceptance 
the check did not the first instance constitute payment, not 
being shown that there was any agreement that taken ab- 
solute payment. Cye. 1208. His the check implied 
undertaking use due diligence presenting for payment and 
giving notice dishonor, and the appellant sustained loss want 
original indebtedness, least the extent appellant’s loss. 
1209; Benj. Sales (4th Am. Ed.) 1083; Taylor Wilson, Mete. 
(Mass.) 44, Am. Dee. 180; Sweet Titus, Hun. Y.) 639; 
Kilpatrick Home Bldg. Loan Ass’n, 119 Pa. 30, 754; Blair 
Wilson, Grat. (Va.) 165; Braun Cox, 202 Iowa, 1244, 211 
891. Whatever might the result the action were brought 
upon the check itself, governed the rules applicable negotiable 
instruments, seems clear that the original obligation was paid when, 
and far as, the respondent treated the check cause 
operate payment; and that there was consideration support 
the subsequent promise pay the original obligation, were made. 

the contention the respondent that appellant could not de- 


| 
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fend upon this ground without proving actual loss reason the 
nonpayment the check, and support thereof quotes this court 
Sims Hunter (Idaho) 258 550, which was held that the 
burden upon the drawer check seeking avoid liability there- 
under, because unreasonable delay. the defendant proved 
that had funds the bank sufficient pay the check the time 
was drawn, and continuing the time the bank ceased business, 
and that received dividends. think this sufficient evidence 
loss. Dehoust Lewis, supra. 

The instruction complained was erroneous. Appellant’s motion 
for directed verdict his favor should have been granted, and 
recommend that the judgment reversed with directions dismiss 
the action, and that costs awarded appellant. 

PER foregoing approved the opinion the 
and the judgment reversed with directions the trial court 
dismiss the action. Costs appellant. 


HOLDER NOTE SIGNED AGENT EN- 
TITLED RECOVER AGAINST 
PRINCIPAL 


Huntington Finance Co. Young, Supreme Court Appeals West 
Virginia, 143 Rep. 102 


Where person acting the agent another signs 
able note, with the word ‘‘trustee’’ following his name, without 
disclosing the face the the principal for whom signs, 
not personally liable the payee shows that payee knew 
that was acting representative capacity. holder such 
note with knowledge the facts may maintain action against 
the principal without joining the agent, and may introduce parol 
evidence show that the debt evidenced the note was fact 
that the principal, and that was understood between the 
agent and the other contracting party. 


Assumpsit the Huntington Company against 
Young. Judgment for plaintiff, and defendant brings 
firmed. 

Graham Wiswell, Huntington for plaintiff error. 

Strickling, Huntington, for defendant error. 


similar decisions see Banking Law Journal Digest (Third 
Edition 56. 
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WOODS, action assumpsit instituted the cir- 
court Cabell county the Huntington Finance Company 
against Young recover the balance four notes given 
Livezey, trustee, Turner, and assigned the latter 
plaintiff company which Turner was officer. The jury found 
for the plaintiff, and judgment was entered thereon. Defendant brings 
error this court. 

The evidence shows that June 15, 1925, Turner and wife 
executed deed Livezey, trustee, for three certain properties 
four notes even date therewith and secured 
deed trust the properties herein described,’’ and agreement 
assume the payment the balance the several principals, plus 
acerued interest, loans obtained each said properties from 
certain Richmond banking institution, secured former deeds 
trust each said properties. Livezey, who the son-in-law 
Young, executed the notes, the first two which were the sum 
$5000 each, and the remaining two the sum $6,585.20 each. 
Each was made payable Turner, and was signed 
Livezey, The deed trust, provided for the deed, was 
also executed the latter Sayre, trustee, secure payment 
the notes. The deed Livezey, trustee, was delivered Young; 
but the same was never recorded. The four notes were negotiated 
with plaintiff company. Upon default the payment the first 
this series notes fall due, Parsons, one the officers the 
plaintiff company, appeared the office Young collect the same. 
The evidence conflict what actually transpired this meet- 
ing, will appear later, except that the deed was turned over 
Parsons. The Huntington Finance Company directed Sayre, trustee, 
sell the property, which sale the Huntington Company, 
the equity the said Richmond banking institution, be- 
came the purchaser. The proceeds this sale was applied the 
four notes, leaving balance approximately $11,000 unpaid, in- 
eluding principal and interest. Some time later Young purchased 
from plaintiff company one the properties included the fore- 
going transaction, and then sold the same one Jarrett. After the 
purchase, Jarrett had abstract made. This showed trust deed 
from Livezey, trustee, Sayre, trustee, sale and deed from Sayre, 
trustee, but did not show the transfer from Turner 
Livezey trustee. order supply this link Jarrett’s chain 
title, Young, Livezey and Turner each made affidavit the effect 
that the property had been transferred Livezey, trustee, for the 
use Young, and that the said Livezey, trustee, had authority 
execute the deed trust Sayre, trustee, for the said Young. 


> 
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second deed was executed Turner, the same setting the former 
deed out haec verba, and Young and wife and Livezey also made 
deed the same date conveying Young Company, corpora- 
tion, the property, order complete the chain title. This suit 
was subsequently brought recover the remainder due the notes 
given Livezey, trustee. 

Plaintiff bases his action the theory that Livezey, executing 
the notes his own name, was acting for and behalf 
Young, and that Young was reality the real maker thereof and 
primarily liable. The court permitted Young file, addition 
the plea the general issue, two special pleas defense. The first 
sets that Turner, officer the plaintiff company, had title 
certain real estate, which held for the use and benefit the 
plaintiff company; that (Young) entered into agreement with 
the plaintiff company through Turner and Parsons, its agents, that 
would purchase said property and have legal title thereto conveyed 
Livezey, trustee, held until defendant could find sale for 
same; and that would not liable for the purchase price unless 
sale could had, and that pursuant said agreement the property 
was conveyed Turner and wife; that Livezey, trustee, exe- 
and delivered any notes, the execution said notes were un- 
authorized, and his acts without authority and void; that the actions 
Livezey, trustee, the subsequent sale Sayre, trustee, were 
unknown defendant; that later bought one the properties, and 
that time was agreed that all claims demands which the said 
plaintiff company had against defendant account said former 
deal should settled and canceled, and that the plaintiff and Turner 
contracted with Livezey, trustee, return the several notes, executed 
him trustee. his second plea also states that did not 
sign any said notes, and that never gave Livezey the right 
sign any notes trustee agent. 

The plaintiff objected much the plea set the defense 
that the property was conveyed Livezey, trustee, held 
until Young could find sale for said property, and that Young would 
not liable the purchase price said property, unless sale could 
had. The court overruled this exception and permitted evidence 
the jury this phase the case. Counsel for plaintiff 
argues that such parol evidence establish such defense was inadmis- 
sible the ground that when deed made and delivered complete 
its face, parol evidence inadmissible show contemporaneous 
antecedent parol understanding agreement varying contra- 
dicting the plain letter the deed, citing support thereof Crislip 
Cain, Va. 438; Knowlton Campbell, Va. 294, 
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893, (N. 1263, and numerous other cases. This the 
law where the deed delivered the grantee. However, here, Young 
denying the fact the was the grantee therein, that Livezey 
was his trustee, for the purpose receiving title for which was 
benefited. Young’s name does not appear the deed. could 
only bound the event was established oral testimony that 
Livezey was his agent. The defense, therefore, sought set 
this plea, tends disprove this agency. The testimony admitted 
under was proper for this purpose. 

The defense centered the lack right the plaintiff 
maintain the action under the special counts the declaration as- 
sumpsit and the alleged improper admission evidence upon the 
trial the several notes, the deed, and deed trust, executed 
Livezey, trustee, and certain affidavits. The declaration declares 
the theory that while the notes declared were those Livezey, 
trustee, they were fact the obligations Young, and made his 
solicitation and request—that Livezey was merely his agent for the 
purpose and not liable. necessarily follows, therefore, that the 
admitted evidence complained was proper, the declaration was suf- 
ficient, and vice versa. Hence separate consideration the ques- 
tion thus raised required. 

The plaintiff, the question the right maintain the action, 
cites section 10, 99, the Code: 


action debt assumpsit may maintained any note 
writing, whether sealed not, which there promise, under- 
taking, obligation pay money, the same signed the party 


The defendant contends that this section, being taken from the Vir- 
ginia Code, the formation this state, conflict with sections 
and 20, 98a, Code: 


person liable the instrument whose signature does not 
appear thereon except herein otherwise expressly provided. 


And: 


the instrument contains, person adds his signature 
words indicating that signs for behalf the principal 
representative capacity, not liable the instrument was 
duly authorized; but the mere addition words describing him 
agent filling representative character without disclosing his 
principal, does not exempt him from personal 


The decisions interpreting these sections the Negotiable Instru- 
ment Law are not harmony, some courts holding that, although the 
signature the person note followed word indicating 
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representative capacity, yet, obligated principal being disclosed, 
cannot personal liability under this law. Daniel Glidden, 
Wash. 556, 811; Dayries Lindsly, 128 La. 259, So. 791. 
Subsequent our adoption such law, this court Clark, Trustee, 
Talbott, Va. 46, 523, dealt with case similar 
aspect the one under consideration here. However, the note ques- 
tion there was executed, and fell due and payable, before the enact- 
ment such law. The maker there signed negotiable note with the 
suffix, his signature. The trial court allowed the defendant 
introduce witnesses and prove them that the defendant was, 
the time the execution the note sued on, the agent another; 
that while the note did not disclose the principal, that the bank which 
discounted the note sued knew the time that was the agent 
‘another. This court, after exhaustive consideration the au- 
thorities, stated that the more modern hold that competent 
for the agent show that what appears the agent’s obligation 
the principal’s, citing with approval Cye. 1660, the effect 
that where the paper bears its face some reference principal, 
some appellation indicating representative capacity, thereby suggesting 
doubt the character which the defendant acted, parol evidence 
admissible show that the contract was fact that defendant’s 
principal and that was understood between the defendant and the 
other contracting party. later that Bank Jacobs, 
Va. 653, 102 491, which involved interpretation the 
section the Negotiable Instrument Law under consideration, was 
held that where the instrument contained words indicating representa- 
tive capacity, person adds his signature words having such im- 
port, not personally liable duly authorized execute it. Again, 
Bank Parsons, Va. 51, 110 491, the rule stated 
that where note executed for principal, agent, need not show 
its face that was executed such agent, and the authority the 
agent may established other cases agency. These were cases 
involving negotiable paper. the under consideration con- 
tended that the payee took the notes with the understanding that Live- 
zey did not intend bind himself personally, but was acting be- 
half Young. The case was tried this theory, and the jury were 
instructed the instance the defendant that notice Turner, 
virtue his connection with the transaction representative officer 
the plaintiff corporation, was notice the corporation, and that such 
took the notes with such notice Turner had regarding 
the capacity which Livezey acted. So, whatever may their status 
Livezey, trustee, negotiability, the plaintiff corporation may 
considered charged with notice the true capacity which 
Livezey acted, and for whom. 
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The courts other jurisdictions have dealt with this statute. The 
Supreme Court Kentucky holds that one who signed note 
trustee without disclosing his principal may set against one not 
holder due course any defense allowable under this act. Riordan 
Thornsbury, 178 Ky. 324, 198 920. Parol evidence admis- 
sible show that person signed note agent another where 
doubtful from the face the note whether was bound personally 
acted agent for third party. Myers Chesley, 190 Mo. App. 
371, 177 326; Briel Exchange Nat. Bank, 172 Ala. 475, So. 
808; Germania National Bank Mariner, 129 Wis. 544, 109 
574. indorsement, followed the word made 
bishop holding property the diocese trustee and acting such 
the knowledge the parties, not binding him personally. 
American Trust Co. Canevin, 184 107 543 (construing 
Pennsylvania act). One indorsing corporate note signing his 
name and adding the word ‘‘Prest.’’ not precluded this section 
from showing parol evidence that was understood the trans- 
feree that the indorsement was made corporate and not in- 
dividual indorsement. Birmingham Iron Foundry Regnery, Pa. 
Super. Ct. 54. The Supreme Court New York Megowan 
Peterson, 173 738, dealing with this identical section 
where the signer negotiable instrument added his 
signature the word but did not disclose the instrument 
itself the fact that was trustee for the creditors certain firm, 
which was fact so, was held not liable. The court said: 


may far innocent purchasers for value are 
concerned, but the payees named the note think different 
rule prevails. not understand that the statute which 
have alluded was designed change the common-law rule this 
regard, which the effect that, between the original parties and 
those having notice the facts relied upon constituting defense, 
the consideration and the conditions under which the note was de- 
livered may 


Numerous that state are cited this opinion authority 
for this holding, that Bank Wallis, 150 455, 
1038. that case the action was upon promissory note 
signed Wallis, who added his signature ‘‘President,’’ and 
Smith, who added his signature They were fact 
president and treasurer the Wallis Iron Works, corporation, and 
the note was issued obligation for the corporation, and was dis- 
counted the plaintiff bank. J., delivering the 
opinion the said reference thereto: 


may admitted that the bank, when discounted the 
paper, was informed knew that the note was issued the corpora- 


a 
‘Coad 
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tion, and was intended create only corporate liability, could 
not enforced against the defendants 


The doctrine announced the New York and other courts 


sounder doctrine, while where one signs agent 
another, prima facie presumption that the words are merely de- 
seriptio personae, and therefore that the one signing personally 
bound; yet may shown action between the original parties 
that was not intended, and that, fact, the real intention was 
bind the principal whose name was disclosed the signature his 
agent who was well known the payee the real party 
bound. Although the agent may have contracted his own name, 
nevertheless competent show, parol, the real facts, and that 
the contract was made behalf the principal, the agent not in- 
tending assume any personal 


The Supreme Court Virginia extenso reviewed the decisions 
the various courts construing said section the Uniform Ne- 
gotiable Instruments Law, and from this reView the court held that 
where such word ‘‘agent,’’ the like, placed 
after the signature party note, incompetent show that 
signed any other than an_ individual, but 
after signature word used, then the note 
becomes ambiguous, and competent introduce oral evidence 
show the surrounding circumstances and the understanding the 
parties determine the character which the notes were signed. 
The drawn that case between the signing without any 
words indicating capacity which the party signs and the signing 
with some word ‘‘trustee’’ indicating that represents another. 
the former, the party signing liable. the latter, his liability 
depends upon the understanding the parties and the surrounding 
facts and circumstances the time the execution the note. The 
mere addition the word according the authority, 
makes the note ambiguous, which permits the introduction parol 
testimony. Coal River Colleries Eureka Coal Wood Co., 144 Va. 
263, 132 337, 485, and the cases therein reviewed. 
Consonant with these holdings courts other jurisdictions, and 
those decisions cited this court, seems sound doctrine that whether 
not where defendant signs note trustee, that holders 
due course the principal must disclosed the face the note 
order relieve that defendant personal liability, yet, between 
defendant and the payee, those taking the instrument with notice, the 
disclosure may made aliunde and question fact for the jury. 

line with this view, the court properly overruled the demurrer 
the declaration. The instruction given the instance the 
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plaintiff complained of. This instruction merely recites that the 
notes sued are their face negotiable, but adds the jury should 
find that said notes were made Livezey, trustee for and behalf 
the defendant, Young, then they should find the defendant, 
Young, liable for any balance they might find due and unpaid said 
notes, and they should find balance due thereon, then their 
verdict should for whatever balance they might find due and unpaid 
thereon. The reference negotiability the notes the plaintiff’s 
instruction became immaterial view the express binding com- 
mand the court that there must finding agency Livezey 
for Young before the plaintiff could recover. This instruction read 
with the one given the request the defendant, here- 
tofore adverted to, properly propounded the law. 

Counsel insists further that the verdict was wrong because the 
notes were not due. The deed trust contained accelerating 
Default was made, all the notes were declared due and the 
property was sold, and the proceeds the sale were credited, first, 
the note that was due two years from its date, and the residue 
the note that was due one year after date. 

This leads consideration the last question raised this 
appeal: the verdict contrary the evidenee? The evidence 
many respects conflicting. For instance, the return the 
deed from Young Parsons and the conversation attendant such 
delivery. Young claims that turned back the deed Parsons 
pursuant understanding that was had between the parties 
the time the deed was executed. Parsons denies that Young returned 
the deed him for that purpose. have said, this testimony 
would have bearing whether not Livezey fact acted for 
Young. this particular point—assuming for the purposes the 
that written contract under seal may, parol, proved 
have been delivered the obligee upon parol condition, that was 
not binding until the happening future event, and may 
avoided upon the further proof that such event has not 
Young was supported the evidence Hall, who was present the 
time, was such made proper for jury determination. 
the main, Young’s contention his not being bound unless the 
property Livezey, trustee, was sold, upborne Livezey, 
trustee, and Livezey’s wife, who was the daughter Young. Turner’s 
evidence contradicts this. But the jury were not held considera- 
tion alone the oral evidence. The oral testimony the defense was 
swept away the affidavits Turner, Livezey and Young. The 
contents these affidavits have already been stated. Suffice say 
that they established the fact that Livezey acted for Young taking 
the from Turner himself, trustee, and for other 
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person, and that exeeuted the deed trust question secure the 
notes signed himself trustee, the express command and re- 
quest Young. all the papers executed inveigh against the 
defense orally sought set this case the defendant. 
fact, aside from the notes, the evidence would have supported finding 
the jury the agency Livezey for Young, and the latter’s con- 
sequent liability for the unpaid purchase money the real estate 
question. The instruments admitted evidence were proper 
mony under the rule that competent show the surrounding 
facts and conduct the parties, after making the agreement, 
throwing light upon their understanding the time making 
the agreement. White White, Va. 30, 885; Mechem, 
Agency, 443; Cye. 1051; Thompson Corp. §5141b. The 
afforded the defendant opportunity presenting his whole 
defense the jury. was for them decide. find error 
the court’s ruling that would authorize reversal the case. 
must therefore affirm the judgment. 
Affirmed. 


Statutes Regulating Joint and Trust 
Deposits 


CONTINUED 


NOTE: Where deposit made the names two more per- 
sons, one person trust for another, troublesome question fre- 
quently arises upon the death one the parties the transaction 
the ownership the deposit the right the bank 
pay the deposit the surviving party. number states have 
passed statutes regulating various ways the rights banks and 
depositors connection with deposits this kind. This the second 
series setting forth these statutes. 


LOUISIANA 

names more than one person. When deposit 
has been made, shall hereafter made, any bank, savings bank, 
trust company, transacting business within this state, under the 
names two more persons, payable either payable either 
the survivors, such deposit, any part thereof, any interest, 
dividend thereon, may paid either said persons, whether the 
other others living not, and the receipt the 
person paid shall valid, sufficient and complete release and dis- 
charge the bank, savings bank, trust company for any payment 
(Marr’s Ann. Rev. Stat., 1915, 2424, Laws 1908, 
283.) 

deposit vault name more than one person. When 
safety deposit vault shall have been hired shall hereafter hired 
from any bank, savings bank, trust company, transacting business 
this state, under the names two more persons, with the right 
access being given either, with access either the survivor 
survivors said persons, such survivor survivors, whether the 
other others living not, shall have the right such 
deposit vault, and may remove therefrom the contents said box, pro- 
vided, that all where such removal shall have been made, the 
said bank, savings bank, trust company, shall exempt from any 
liability for permitting the said survivor survivors access 
(Marr’s Ann. Rey. Stat., 1915, See. 2425, Laws 1908, 283.) 

Legislature Louisiana, That whenever any deposits shall made 
any bank, savings bank, trust company, any person trust for 
another, and other further notice the existence and terms 
legal and valid trust shall have been given writing the bank, 
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savings bank trust company, the event the death the de- 
positor, the same, any part thereof, together with the dividends 
interest thereon, may paid the person for whom said deposit was 
made.’’ (Marr’s Ann. Rev. Stat., 1926 Supp., 108.) 


MAINE 


the names two persons. When deposit has been 
made shall hereafter made any bank, institution for savings, 
trust company, loan and building association transacting business 
this state, the names two persons, payable either, payable 
either the survivor, such deposit, any part thereof the in- 
terest dividends thereon, may paid either said persons, 
whether the other living not, the legal representative 
the survivor said persons, and the receipt acquittance the 
person whom said payment made shall valid and sufficient 
release and discharge such bank, institution for savings, trust com- 
pany loan and building association, for any payment made. 
deposit account payable two more persons the survivor 
survivors shall hereafter opened any bank, savings bank trust 
company, and shares payable shall hereafter issued any 
loan and building association, unless and until the person opening 
such account taking such shares shall file with such bank asso- 
ciation written statement that each such depositors 
holders has present bona fide legal interest therein, and that such 
account not opened such shares taken out for the purpose 
transferring title the same any part thereof after the decease 
any the joint depositors shareholders, nor for the purpose 
evading the inheritance tax laws this (Laws 1923, ch. 144, 
See. 25.) 

trust. Whenever deposit made (in savings 
bank) trust the name and residence the person for whom 
made, the purpose for which the trust created, shall disclosed 
writing the bank, and the deposit shall the de- 
positor trustee for such person purpose; and other notice 
the existence and terms trust has been given writing the 
corporation, the deposit, with the interest thereon, may, the event 
the death the trustee, paid the person for whom such de- 
posit was made, his legal representative, some trustee ap- 
pointed the court for that purpose. The trustees may refuse any 
deposit their (Laws ch. 144, See. 22.) 


MARYLAND 


Joint deposits. ‘‘When deposit has been made shall hereafter 
made any bank, savings institution trust company, the 
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names two persons, payable either, payable either the 
survivor, such deposit any part thereof, any interest dividend 
thereon, may paid either said persons, whether the other 
living not; and the receipt acquittance the person paid 
shall valid and sufficient release and discharge the bank for 
any payment made.’’ (Ann. Code Md., Art 11, 76. Laws 
1910, Chap. 219, See. 71.) 

any deposit shall made any person trust for 
any other, and other further notice the existence and terms 
legal and valid trust shall have been given the bank, savings 
institution trust company, the event the death the trustee. 
the same any part thereof and any interest due thereon may 
paid the person for whom the said deposit was (Ann. 
Code Md., Art. 11, See. 75. Laws 1910, Chap. 219, See. 71.) 


MASSACHUSETTS 


Joint deposits. deposit made any bank, the names 
two persons, payable either, payable either the survivor, 
such deposit, any part thereof, interest dividend thereon, 
not then attached law equity suit against either said 
persons, may paid either said persons, whether the other 
living not, and such payment shall discharge the bank making such 
payment from its obligation, any, such other person his 
legal representatives for account such (Gen. Laws 
1921, Chap. 167, See. 14.) 

deposits. ‘‘If deposit made with such corporation (sav- 
ings bank) one person trust for another, the name and residence 
the person for whom made shall disclosed, and shall 
eredited the depositor trustee for such person; and other 
notice the existence and terms trust has been given writing 
the the deposit, with the interest thereon, may ease 
the death the trustee paid the person for whom such de- 
posit was made, his legal representative; or, such deposit does 
not exceed fifty dollars, may paid minor either the 
parents such minor, and the same shall valid (Gen. 
Laws 1921, Chap. 168, See. 34.) 


MICHIGAN 


Joint deposits. deposit shall made any bank 
trust any person the name such depositor any 
other person, and form paid either the survivor them. 
such deposits thereupon and any additions thereto, made either 
such persons, upon the making thereof, shall become the property 
such persons joint tenants, and the same together with all interest 


' 
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shall held for the exclusive use the persons named 
may paid either during the lifetime both, the survivor 
death one them, and such payment and the receipt ac- 
the same whom such payment made shall valid 
and sufficient release and discharge said bank for all payments made 
account such deposits prior the receipt said bank notice 
writing not pay such deposit accordance with the terms there- 
(Comp. Laws 1915, See. 8040.) 

Trust deposits. ‘‘When any deposit money shall made 
any bank trust company any person trust for another, and 
other further notice the existence and terms legal and valid 
trust shall have been given writing the bank, the event the 
death the trustee, the same, any part thereof, together with the 
dividends interest thereon, may paid the person for whom the 
deposit was made, and the receipt such beneficiary 
whom such payment made shall valid and sufficient release 
and discharge said depository for all payments made: Provided, 
That said deposit shall not exceed the sum five hundred dollars.’’ 
(Comp. Laws 1915, See. 8039.) 


MINNESOTA 
Joint deposits. ‘‘And whenever any deposit shall made (in any 
bank savings bank) the names two more persons upon 
joint and several account, the same any part thereof and the divi- 
dends interest thereon may paid either such persons 
(Gen. Stat. Minn. 1923, Sec. 7711. Laws 1907 Chap. 468, See. 7.) 
Trust deposits. ‘‘Whenever any deposit shall made (in any 
bank savings bank) any person trust for another and 
other written notice the existence and terms any legal and valid 
trust shall have been given the bank, case death such 
trustee the same any part thereof, and the dividends interest 
thereon, may paid the person for whom the deposit was 
(Gen. Stat. Minn. 1923, See. 7711. Laws 1907, Chap. 468, Sec. 6.) 


MISSISSIPPI 


after made the name two persons, payable either, pay- 
able either the survivor, such deposit any part thereof in- 
terest dividends thereon, may paid either the 
whether the other living not, and the receipt acquittance 
the person paid shall valid and sufficient release and discharge 
the bank for any payment made. Any bank may pay the 
nearest relative deceased depositor, without necessity 
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ministration, any sum the credit decedent not exceeding three 
hundred dollars. This section shall apply all banking institutions, 
ineluding national banks and postal savings banks within the 
(Hemingway’s Ann. Miss. Code, See. 3613, Vol. 1858.) 


MISSOURI 


the names more than one person. When deposit 
shall have been made any person the name such depositor 
and another person and form paid either, the survivor 
them, such deposit thereupon and any additions thereto made 
either such persons, upon the making thereof, shall become the 

property such persons joint tenants, and the same, together with 
all interest thereon, shall held for the exclusive use the persons 
named, and may paid either during the life time both, 
the survivor after the death one them; and such payment and 
the receipt the one whom such payment made 
shall valid and sufficient release and discharge said bank for all 
payments made account such deposit prior the receipt said 
bank notice writing signed any one such joint tenants not 
pay such deposit with the terms thereof.’’ (Rev. 
Stat. 1919, See. 11779.) 

the names more than one person. When deposit 
shall have been made (in trust company) person the name 
such depositor and another person and form paid either, 
the survivor them, such deposit thereupon and any additions 
thereto made either such persons, upon the making thereof, shall 
become the property such persons joint tenants, and the same, 
together with all interest thereon, shall held for the exclusive use 
the persons named, and may paid either during the life 
time both, the survivor after the death one them; and 
such payment and the receipt the one whom 
payment made shall valid and sufficient release and discharge 
said trust company for all payments made account such de- 
posit prior the receipt said trust company notice writing 
any one such joint tenants not pay such deposit ae- 
cordance with the terms thereof.’’ (Rev. Stat., 1919, See. 11840.) 

deposits. When any deposit shall made any person 
describing himself making such deposit trustee for another and 
other further notice the existence and terms legal and 
valid trust than such shall have been given writing 
the bank, the event the death the person described 
trustee, such deposit any part thereof, together with the dividends 
interest thereon, may paid the person for whom the deposit 
was thus stated have been (Rev. Stat. 1919, See. 11779.) 
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deposits. When any deposit shall made (in trust 
any person himself making such deposit 
trustee for another and other further notice the existence 
and terms legal and valid trust than such shall have 
been given writing the trust company the event the death 
the person described trustee, such deposit, any thereof, 
together with the dividends interest thereon, may paid the 
person for whom the deposit was thus stated have been 
(Rev. Stat., 1919, See. 11840.) 

deceased trustee shall paid whom. When any 
deposit shall made any bank, banking institution trust com- 
pany any person trust for another, and other further no- 
tice the existence and terms such trust shall have been given 
writing the bank, banking institution, trust company, the event 
the death the trustee, the same, any part thereof, together 
with the dividends interest thereon, may paid the person for 
whom said deposit was (Rev. Stat. 1919, See. 13427.) 

trustee, how paid out. Whenever any deposit shall 
made any bank, banking institution trust company any 
person trustee, any person trust for another, and other 
further notice the existence and terms such trust shall have 
been given writing the bank, banking institution trust com- 
pany, the same may paid upon the check order said trustee, 
bearing his signature and containing the same words 
deposit was Stat. 1919, See. 13428.) 


MONTANA 


deposits—Survivorship. When deposit has been made, 
shall hereafter made, any bank, the names two 
sons, payable either, payable either the survivor, such de- 
posit, any part thereof, any interest dividend thereon, may 
paid either said persons, whether the other living not; and 
the receipt acquittance the person paid shall valid and 
sufficient release discharge the bank for any payment made.”’ 
(Laws 1927, ch. 89, See. 49.) 

Deposits—Payment. Whenever any deposit shall made 
any bank any person trust for another, and other 
further notice the existence and terms legal and valid trust 
shall have been given writing the bank, the event the death 
the trustee, the same, any part thereof, together with the interest 
dividends thereon, may paid the person for whom said de- 
posit was (Laws 1927, ch. 89, Sec. 50.) 
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NEVADA 


may pay either party. When deposit has been made, 
shall hereafter made, any bank trust company transacting 
business this state the names two persons, payable either, 
payable either the survivor, such deposit, any part thereof, 
any interest dividend thereon, may paid either 
sons, whether the other living not; and the receipt 
the persons paid shall valid and sufficient release and 
discharge the bank for any payment made.’’ (Rey. Laws, 1919, 
2639, Laws, 1919, ch. 125.) 

funds, how paid. Whenever any deposit shall made 
any bank, savings bank, trust company doing business within this 
state, any person trust for another, and other further 
notice the existence and terms legal and valid trust shall have 
been given writing the bank, the event the death the 
trustee, the same, any part thereof, together with the dividends 
interest thereon, may paid the person for whom said deposit was 
made.’’ (Rey. Laws, 1919, 2639. Laws, 1919, ch. 124.) 


NEW YORK 
Joint and trust deposits savings banks. ‘‘When any deposit 


shall made any person trust for another, and other 
further notice the existence and terms legal and valid trust 
shall have been given writing such savings bank, the event 
the death the trustee, the deposit any part thereof, together with 
the dividends thereon, may paid the person for whom the de- 
posit was made. 

deposit shall made any person the names 
such depositor and another person and form paid either 
the survivor them, such deposit and any additions thereto made 
either such persons after the making thereof, shall the 
property such persons joint tenants, and the same together with 
all dividends thereon shall held for the exclusive use such per- 
sons and may paid either during the lifetime both the 
survivor after the death one them, and such payment and the 
receipt the one whom such payment made shall 
valid and sufficient release and discharge such savings bank 
for all payments made account such deposit prior the receipt 
such savings bank notice writing not pay such deposit 
accordance with the terms thereof. The making the deposit such 
form shall, the absence fraud undue influence, 
evidence, any action proceeding which either such savings 
bank the surviving depositor party, the intention both 
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depositors vest title such deposit and the additions thereto 
such survivor.’’ 249 the Banking Law. 

The above provision applies deposits savings banks. Section 
the Banking Law defines the term ‘‘savings bank’’ ‘‘a 
tion authorized the laws this state only receive money de- 
posit such sums, invest the same such securities, obligations 
and property, and declare, credit and pay from its earnings such 
dividends, may prescribed law.’’ 

Joint and trust deposits banks and trust companies. 
any deposit shall made any person describing himself making 
such deposit trustee for another and other further notice 
the existence and terms legal and valid trust than such descrip- 
tion shall have been given writing the bank the event the 
death the person described trustee, such deposit any part 
thereof, together with the dividends interest thereon, may paid 
the person for whom the deposit was thus stated have been made. 

deposit shall have been made any person the name 
such depositor and another person and form paid either, 
the survivor them, such deposit thereupon and any additions 
thereto made, either such persons, upon the making thereof, shall 
become the property such persons joint tenants, and the same, to- 
gether with all interest thereon, shall held for the exclusive use 
the persons named, and may paid either during the life time 
both the survivor after the death one them; and such 
payment and the receipt acquittance the one whom such pay- 
ment made, shall valid and sufficient release and discharge 
said bank, for all payments made account such deposit prior 
the receipt said bank notice writing signed any one such 
tenants, not pay such deposit accordance with the terms 
See. 148 the Banking Law. 

The above provision applies deposits banks. Section 
the Banking Law defines the word ‘‘any moneyed 
corporation, other than trust company, authorized discount and 
negotiate promissory notes, drafts, bills exchange and other evi- 
dences debt; receive deposits money and commercial paper; 
lend money real personal security; and buy and sell gold 
and silver bullion, foreign coins bills 

Section 198 the Banking Law, substantially the same form 
the above provision, applies deposits trust companies. 


(To 


an 
lut 


BANK AND INVESTMENT ITEMS 


AMERICAN BANKERS ASSOCIATION 
CONVENTION PROGRAM.—Questions 
general public moment such the farmer 
problem, the Presidential campaign and 
changing business conditions, will mingle 
eredit, the spread group banking, bank 
taxation and bank 
lems the various sessions the Amer- 
ican Bankers Association convention which 
will held Philadelphia October 

Shepherd, executive manager the as- 
sociation, shows that among the leading 
will be: Thomas Preston, 
president American 
president Hamilton National Bank, Chat- 
tanooga, Tenn.; Edwin Alderman, 
president University Virginia, 
president Bank Italy National Trust 
and Savings Association, San Francisco; 
Russell, Dean College Agricul- 
ture, University Wisconsin, Madison, 
Wis.; Roy Young, governor Federal 
ing and currency, House Representa- 
tives, Washington, C.; 
Ayres, vice-president Cleveland Trust Co., 
Cleveland, Ohio, and 
Comptroller the Curreney, Washington, 
The detailed program follows: 

First session, general Acad- 
emy Tuesday October 9.45 
call order, President Thomas Pres- 
ton, president Hamilton National Bank, 
Chattanooga, Tenn. Address 
the president. Report, official acts and 
proceedings executive Address, 
“The Strength Edwin <A. 
Alderman, president University 
ginia, Charlottesville, Va. Appointment 
resolutions committee. 
Announcements. Adjournment. 

Second 
Academy Musie, Wednesday, October 
945 m., orchestral concert. 
call order, President Preston. 
Address James Baci- 
president Bank Italy National 
Trust and Savings Association, San Fran- 
lutions committee. 
Announcements. Adjournment. 

Third session, general convention, Acad- 


call order, President Preston. 
tion. Address Russell, Dean 
College Agriculture, University Wis- 
consin, Madison, Wis. Unfinished business. 
Announcements. Adjournment. 

The divisional meetings 
will held follows: 

Clearing house section, ballroom, Belle- 
vue-Stratford Hotel, Monday, October 
9.30 Call order, President 
Howard Wolfe, cashier Philadelphia Na- 
tional Bank, Philadelphia. Address the 
president. Appointment committees. 
Address Roy Young, governor Fed- 
chairman committee banking and cur- 
House Representatives, Wash- 
problems special interest clearing 
house banks, leaders discussions limited 
ten minutes each: “Interest Rates 
Veigel, president Na- 
tional Association Supervisors State 
Banks, St. Paul, Minn.; “Experiences 
Stephens, president Fremont State Bank, 
Fremont, Neb.; “Standard Report Forms 
from Bank Presidents Their Directors,” 
Andrew, Bank Commissioner, Des 
Moines, Iowa. Unfinished business. New 
business. Reports committees. 
tion and installation officers. Adjourna- 
ment. 

Savings bank division, ballroom, Belle- 
Hotel, Monday, October 
2.30 m., order, President George 
Woodward, treasurer South Norwalk 
Savings Bank, South Norwalk, Conn. Ad- 
dress the president. Appointment 
committees. Address, 
ministrative Problems,” Harold Stonier, 
Banking, New York. “The Taxation 
Banks Compared with the Taxation 
Competing Moneyed Charles 
Mylander, Ohio Bankers Associa- 
tion, Columbus, Ohio. Digest Meth- 
ods Computing Interest Savings 
Use Throughout the United Paul 
eurity Bank and Trust Co., 
cisco. Unfinished business. New business. 
Report committees. Election 
stallation officers. Adjournment. 

State bank division, ballroom, Bellevue- 
Stratford Hotel, Tuesday, October 2.30 
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Malott, president Citizens Bank, Abilene, 
Kan. Address the 
pointment committees. Address, “Need 
for the Preservation the Unit Banking 
System,” president Hibernia 


and Trust Co., New Orleans, La. 
“New Investment Program for New 
Leonard Ayres, vice- 
president Cleveland Trust Co., Cleveland, 
Ohio. Forum, brief discussion prob- 
lems special interest state banks, 
leaders discussions limited ten 


minutes each: “Inequality State Bank 
Reserve Requirements,” Beebe, presi- 
dent Bank Ipswich, Ipswich, D.; “In- 
stallation Service Charges Un- 
Brown, secretary North Carolina Bankers 
Association, Raleigh, C.; “Placing the 


president Peoples Bank and Trust Co., 
Tupelo, Miss. Unfinished business. New 
business. Reports committees. 
tion and installation officers. Adjourn- 


ment. 

State secretaries section, South Garden, 
Bellevue-Stratford Hotel, Wednesday, 
tober 2.00 m., order, Presi- 
dent William Philpott, 


Texas Bankers Association, Dallas, Tex. 


Few Rambling Remarks from the Dis- 


Appointment committees. Note: The 
section studies banking 
problems through committees 


ports are made the basis this program, 
each introduced the com- 
mittee chairman and followed general 
diseussion: “Better Banking 
ers Association; “County Organization and 
Credit Bureaus,” Haynes MeFadden, 
retary Georgia Bankers Association; “Bank 


see- 


Operation Costs and 
3rown, North Carolina Bankers 
Association; “State and Bank 


Taxation,” Fellows, secretary Minne- 


homa Bankers Association; “Publie Bank- 


tary Pennsylvania Association; 
“The Section’s Business,” 


sion. Unfinished business. 
Reports committees. Election 
stallation officers. Adjournment. 


National bank division, ballroom, Belle- 
vue-Stratford Hotel, Wednesday, October 
Onthank, president Safety Fund Na- 
the president. Appointment com- 
Comptroller the Washington, 
“State Taxation National Banks,” 
Philip Nichols, tax counsel 


National Bank Association, Boston. “The 
Productive Bank Credit Department,” 
Alexander Wall, secretary treasurer 


Robert Morris Associates, Lansdowne, Pa. 
Unfinished business. New 
stallation officers. Adjournment. Meet- 
ing executive committee close 
session. 

Trust company division, ballroom, Belle- 
vue-Stratford Wednesday, October 
8.30 call order, President 
Walter MeLueas, chairman board 
Trust Co., Kansas City, Mo. 
Address the president. Appointment 
address, William 
Philadelphia Trust Co., Philadelphia. “The 
Responsibilities Trust Management,” 
Eugene Stevens, president Illinois Mer- 
chants Trust Chieago. 
Trust Functions the Publie Mind,” 
Frank Mortimer, vice-president Citizens 


National Trust and Savings Bank, Los 
Angeles. “Modern Tendencies 


Gilbert Stephenson, vice-president Wa- 
chovia Bank and Trust Co., Raleigh, 
Open forum, fiduciary topics. Un- 


Only minutes between 
Chicago and New York 


ONSTANT improvement 
telephone service goes each 
year. Today the time required 
make connection between Chicago 
and New York during the business 
day averages less than five minutes. 
year the Bell System 
faster, more dependable service. 

Basic facts American Telephone 
and Telegraph Co. investment 
With its predecessors, the American 


Telephone and Telegraph Company 
dividends regularly for 
forty-eight years. Its stock held 
more than 420,000 investors. 
constantly seeking bring the 
naticn’s telephone service nearer 
perfection. owns more than 
the combined common stocks 
the operating companies the 
Bell System which furnishes 
indispensable service the nation. 


Write for booklet “Some Financial Facts” 


BELL TELEPHONE 
SECURITIES 


195 Broadway 


New York City 
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BANCO PONCE 


PONCE, PORTO RICO 


are interested financing imports 
Porto Rico and give facilities our 


customers. 


finished business. New Business. Reports 
officers. Adjournment. Meeting ex- 
ecutive close session. 


THE FEDERAL RESERVE BANK 
NEW YORK, its “Monthly Review 
Credit and Business Conditions” writes 
follows concerning the position 
Federal Reserve Banks: 

“Total Reserve Bank credit outstanding 
the third week averaged 
over the corresponding period 
1927. This Reserve Bank 
was brought about loss 
$467,000,000 from the country’s stock 
monetary gold, offset part 
crease $107,000,000 the demand for 
currency. Changes for the year other 
factors the Reserve Bank position have 
been relatively minor importance. 

“As consequence the loss gold 
during the year the ratio reserves 
the Federal Reserve Banks their com- 
from 78.5 per cent. August 24, 
1927, 69.6 per cent. August 
this year. The present ratio for the Sys- 
tem whole, furthermore, represents 
average the ratios for the twelve 
Federal Reserve Banks, which range from 
46.6 per cent. for the Federal Reserve 
Bank St. Louis, 76.5 per cent. for 
the Federal Reserve Bank Boston. The 
amount reserves held the Federal 
Reserve System excess its 
quirements per cent. against Fed- 
eral Reserve notes and 
per cent. against deposits was about 
300,000,000 August The amount 
gold legally required the Reserve 


United States customers discounting their 
export trade paper. 


cordially invite information regarding 
export business done with this Island 
are prepared extend our facilities new 


Capital Fully Paid 
Surplus and Profits over 275,000 


$1,000,000 


Banks, however, measured under present 
ments alone, but also 
ments collateral against outstanding 
Federal Reserve notes, which 
law must covered 100 per cent. 
gold eligible paper pledged with the 
Federal Reserve Agent. The volume 
August 22, e., notes issued the 
Federal Reserve Agents the Federal 
about $385,000,000 notes held 
the issuing banks for 
ments. that date eligible paper avail- 
able collateral was $1,190,000,000, leav- 
ing about $838,000,000 notes 
with the Treasurer the United States 
against the part the notes that not 
gold; this redemption fund re- 
quires another $60,000,000 
per cent. reserves necessary against de- 
posits would absorb about $814,000,000 
reserves, bringing the total reserve 
money required the Reserve Banks 
With reserves 
amounting $2,761,000,000 the Reserve 
Banks thus have more than $1,000,000,000 
gold above their legal requirements. 
large amount surplus 
gold reflects the fact, however, that the 
000,000 larger than the average amount 
for preceding five years, the result 
the unusually heavy indebtedness 
member banks. member 
ings declined more usual level, gold 
liquidated eligible paper collateral with 
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Complete Banking Service 


The Midland Bank offers exceptional facilities for the transaction 
banking business every description. Together with its 
affiliations operates over 2400 branches Great Britain 
and Northern Ireland, and has agents and correspondents 
all parts the world. The Bank has offices the Atlantic 
Liners Aquitania, Berengaria and Mauretania, and foreign 
branch office 196 Piccadilly, London, specially equipped for 
the use and convenience visitors London. 


AMERICAN POULTRY, LONDON, E.C.2 


MIDLAND BANK 


LIMITED 
HEAD OFFICE: THREADNEEDLE STREET, LONDON, E.C.2 


would reduce the amount surplus gold 
000, little more than 
during the past year. 

often stated that the Federal 
Reserve Banks could 
plus gold paying out Federal Reserve 
notes and substituting them for the gold 
certificates now circulation. 
ment overlooks the fact 
will required against the additional 
Federal Reserve notes put circulation, 
and that the entire amount gold 
drawn into the Reserve Banks 
the Federal Reserve Agents cover for 
the additional notes issued. There would, 
therefore, addition the surplus 
gold from this leaving out 
consideration the necessity for addi- 
notes, gold withdrawn 
would have but slight effect the re- 
position the Reserve Banks, be- 
serve notes would increase the same 
amount through the paying out notes 
their reserves would 
the receipt gold certificates 
$1,000,000,000, were withdrawn 


were paid out replace them, the re- 
serve ratio the Federal Reserve Banks 
would advance only from 69.6 75.6 
per cent. Withdrawal such 
amount certificates could not 
complished without considerable delay, and 
some certificates held hoards home 
abroad could not in. The 
tificates, after several years effort 
them the Federal Reserve 
is, therefore, evident that, 
while the Federal Reserve Banks have 
considerable volume reserves, 
unused lending power, this 
much smaller than popularly believed 
and cannot increased 
the device substituting Federal Reserve 
notes for gold certificates the coun- 
try’s 


HOW PROVE PRIMA FACIE 
Fifth 
Avenue, New York City, has published 
volume entitled “How Prove Prima 
Facie authors are Samuel 
the Federal Reserve Agents, and_ this 
whom are members the New York bar. 

prima facie the facts 


which the plaintiff action must prove 
order establish his against 
the defendant and entitle himself 
verdict. After has proved his case the 
burden upon the defendant introduce 
evidence establishing his defense, any. 

authors say: “Every professional school 
maintains laboratory for 
experiment the science teaches. 
practically unknown; consequently, the 
law student must begin his experimental 
work after his admission bar. 
Many young practitioner, conscious 
this lack preparation, hestitates 
undertake trial work; but must on, 
give the task despair. Until law 
schools begin teach trial work 
ticed the courts, separate course, 
means daily moot courts other- 
wise, the publication such books 
this will not amiss. 

“In presenting this book 
scientific treatise the subject 
work. merely effort point out 
the young practitioner path through 
field which beset with 
ties. 


Should the 


foreign department 


every bank do- 
ing internation- 
business. 
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Price $10 


“The purpose this book indi- 
cate the elements which are necessary 
prove prima facie and demon- 
strate the practical 
evidence means questions and 
answers.” 

this book the authors show 
upon policy; foreclose 
mortgage; annul marriage obtain 
sion; revive debt barred 
lien; damages for 
prima facie 

one chapter the 
upon promissory note. 

The book 616 
price $10 per copy. 
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INVESTMENT 
PRACTICES.—Prentice-Hall, 
Fifth Avenue, New York City, 
lished book entitled 
ciples and Ralph 
Ph.D., Investment Counsellor and 
versity. 
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The book sets forth clear language: 
Factors governing return invested 
securities; 


curities; Mathematics investments, 
procedure purchase and 
sale. 

Within the past twenty-five years the 
science investment has assumed aspects 
the corporate form means conduct- 
ing enterprises has greatly facilitated the 
investment process, while the 


phenomenal 
wealth 
giving large numbers 
but natural, therefore, that 
field, hitherto explored for the 
bankers, investment officers 
wealthy individuals, should now become 
larger group 
the so-called middle 

The author one the 
thorities 
completed investigations 
erning returns capital; the 
contract various types se- 
the financial analysis 
the mechanics investments, 
purchase and sales. The result these 
which combines the theoretical point 
view with the practical. 

Dr. Badger’s experience the field has 
brought him touch with both these 
points views. For five years has 
been charge courses corporation 
versity. During the past six years has 
acted consultant number tax 
eases which has been 
value rather wide range 
securities for inheritance 
come tax purposes. (One these was 
and half Dr. Badger was charge 
Company, Investment Bankers. the 
tates Rhode Island. 

The book contains 915 
price $6.00 per 
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HARRIMAN NATIONAL BANK 
TRUST Colombo has been 


appointed assistant eashier, and Clarenee 
Parker, assistant cashier and 
ager, the Harriman National Pank 
Trust Company. 


Depositors’ Supplies 

Worthy Represent Your 

Bank Appearance and 
Protection 


Prominent well-established banks everywhere issue 
Super-Safety Checks 


TRADE MARK 


Super-Safety 
Moorish Covers 
impression of 
seen. When 
covers are 


Checks bound in 

create an unmistakable 
quality wherever they are 
these attractive checks and 
marked with the imprint of 
your seal or building, you can be sure 
that your bank is represented in a dis- 
tinguished manner. 


Antique 


A customer will recognize at once that 
these are no ordinary depositors’ sup- 
plies. But he will appreciate more the 
“service of protection” that Super-Safety 
Checks render. These attractive checks 
expose with a glaring white spot the first 
attempt to alter them with knife, ink 
eradicator or eraser. To prevent counter- 
feiting, their manufacture is guarded as 
the Government guards banknote paper. 
They are available in all standard check 
forms—made enly to individual order— 
never sold in blank sheets. Their beautiful 
tints. their crisp ‘feel’ of quality, and 
their delightful, smooth surface are dis- 
tinctions at once evident. For all these 
superiorities the cost of Super-Safety 
Checks is mederate. 


‘It will be to your advantage to investi- 
gate these attractive supplies. Get in 
touch with the Todd office in your city. 
Or return the coupon directly to us. 
Rankers’ Supply Division, The Todd Com- 
pany, Reehester, Chicago, New York, St. 
Paul, Denver, Dallas, 


Bankers’ Supply Division 10-2 
THE TODD COMPANY, 1155 University Ave. 
Rochester, N. Y. 

State and 60th Sts., Chicago, Ill.; 33 Thirty- 
fourth St., Brooklyn, N. Y.; 1200 Lawrence St., 
Denver, Colo.; 2021 Jackson St., Dallas, Texas. 
(Address nearest office.) 


Send me more information about Super- 
Safety Checks and Antique Moorish supplies. 
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PRINCIPLES AND 


PRACTICES” 
Ralph Eastman Badger 


tells the investor, large small, how and when 
invest and how properly safeguard his interests. 

This valuable published provides sound 
knowledge investments and presented clear, 


simple language. 


The book gives results author’s 
recent investigations of: Factors 
governing returns invested capi- 
tal; Contract aspects various 
types securities Financial analy- 
sis securities; and Mathematics 
investments, purchases and sales. 
Here described how investors 
protect and augment their capital. 
The book shows how analyze 
various types stocks and bonds 
and emphasizes factors con- 
sidered when selecting municipal, 
utility, railroad, industrial, bank, 
insurance and real estate invest- 
ments. 


Dr. Badger foremost authority 


71-73 Murray Street 


THE BANKING LAW JOURNAL, 


71-73 Murray Street, New York, 


THE BANKING LAW JOURNAL 


investments. During the past six 
years has acted consultant 
number tax cases, including 
the famous Ford case, which 
has been called upon value 
wide range industrial securities 
for inheritance and income tax pur- 
poses. For year and half Dr. 
Badger was charge the statis- 
tical department Bodell Com- 
pany, Investment Bankers. 
now charge large estates 


Rhode Island. 


You may examine this 915- 
page book free charge—just 
mail the coupon. (Price $6.00) 


New York 


Without obligation me, you may send copy Badger’s “INVESTMENT 
PRINCIPLES AND PRACTICES” for five days’ free examination. Within 


that time, will either remit full payment, return the book you. 
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Quick Way Figure Bond Yields 


How quickly can your bond department answer inquiries rela- 
tive bond yields? How long does take, using the ordinary 
“basis book,” figure yield accurately? The new book 


unlike anything heretofore pub- well-known financial institution 
lished. basis book, but this book and now 
yield book. gives the information used The National City Co.; 


required instantly. Kuhn, Loeb Co.; Byllesby 


Given the price, rate, and maturity, 


this new book tells once the This clearly printed, handsomely 
yields bonds, gold-stamped book offered 
and stocks. All the figures are ac- two sizes: Desk Size, 
curate five ten-thousandths inches; Vest Pocket Size, 
one per cent. inches. Each size has 280 pages. 


The Banking Law Journal 
Murray Street New York, 
Send for Examination Copy 
The Banking Law Journal 
Murray Street, New York, 


Without obligation us, you may send copy “Yields Bonds and Stocks,” for five 
days’ Free Examination. want the (Check 


Vest Pocket Size, Desk Size, 


Within that time will either return the book, remit the purchase price. 


Name Bank 
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REPRESENTATIVE ATTORNEYS 


facilitate the operations Bankers, Investors, Capitalists and other 
The BANKING LAW JOURNAL who may obliged seek legal advice 
matters pertaining banking transactions, require other legal services, ap- 
pend the following list Attorneys, who will found prompt and reliable the 
discharge any business entrusted them. 


DISTRICT COLUMBIA 
Washington 
WILLIAM SYMONS 
ATTORNEY-AT-LAW 
700 Tenth Street 


Appears before the Courts, Government Depart- 
ments and Commissions. Special attention to 
Patent, Trade-Mark, Copyright and Corporation 
Causes. 


IDAHO 


RICHARD JOHNSON 
ATTORNEY-AT-LAW 
112 North Sixth Street 


Attorney for Boise City National Bank, Boise, 
Idaho. 


KENTUCKY 


Louisville 


WOODWARD, WARFIELD HOBSON 

ATTORNEYS-AT-LAW 
616-21 Inter-Southern Building 
(Ernest Woodward, B. D. Warfield, R. P. Hobson 
and John Marshall, Jr.) District Attorneys Louis- 
ville and Nashville Railroad Co. Local Attorneys 
Louisville, Henderson and St. Louis Ry. Co. Gen- 
eral Counsel Inter-Southern Life Insurance Co. 
General Counsel Bankers Trust Co., and Bankers 
Mortgage Co. Attorneys in Kentucky for Royal 
Indemnity Co. 


MICHIGAN 
Battle Creek 
VAN AKEN 
ATTORNEY-AT-LAW 


390 Post Bulding 


Law Collections, Probate Matters and Real Estate 
Law. References, any bank in Battle Creek. 


MISSOURI 
St. Louis 


BERNARD GREENSFELDER 


ATTORNEY-AT-LAW 


Suite 1212 
Central Nat. Bk. Bldg. 


Central 2181 
Olive 2874 


NEW YORK 
New York City 
LOUIS DOYLE 
ATTORNEY-AT-LAW 
111 Broadway 
Attorney for National Park Bank, New York City 


PENNSYLVANIA 
Philadelphia 


RUBY VALE 
ATTORNEY-AT-LAW 
1512-3-4 Land Title Bldg. 


Attorney for Northwestern National Bank and 
Fox Chase Bank. Refer to any Federal or State 
Judge of Pennsylvania. 


Telephone Cable Address 
Spruce 4961, 4962 Ruvale 


SOUTH DAKOTA 


JOHNSON JOHNSON 
ATTORNEYS-AT-LAW 


Pierre 


Blunt, 

Attorneys for Dakota, State Bank and Security 
Pank. 

Fort Pierre, 

Attorneys for Fort Pierre National Bank. 


Midland, 
Attorneys for Midland State Bank. 


Sioux Falls 


BAILEY VOORHEES 
ATTORNEYS-AT-LAW 


(Cc. O. Bailey, J. H. Voorhees, T. M. Bailey, Ray 
F. Eruce, M. T. Woods, Jr., Roswell Bottum) 
Bailey-Glidden Building. Attorneys for R. G. Dun 
& Co., Western Union Telegraph Co., Illinois 
Central Railroad Co., Chicago, Milwaukee & &t 
Paul Railway Co., American Railway Express Co., 
American Surety Co., United States Fidelity &@ 
Guaranty Co., Maryland Casualty Ce., Hartford 
Accident & Indemnity Co. 


WASHINGTON 


JAMES CREHAN 
ATTORNEY AND COUNSELOKE-AT-LAW 
310-311 Walker Bldg. 


Probate Matters 
Bank References 


Seattle 


Corporation 
Law Collections 


WEST VIRGINIA 


Williamson 
GOODYKOONTZ, SCHERR SLAVEN 


ATTORNEYS-AT-LAW 
Corporation, Real Estate and Commercial 
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When You Think 
PORTO RICO 


You Just NATURALLY Think 


AMERICAN COLONIAL 
BANK 


Head JUAN 


Branches 
Arecibo Mayaguez Caguas Ponce Santurce Bayamon 


Specialize Collections 


+ 


BRANCHES 


and throughout the Americas, 
France, Spain and England 
The Anglo-South American Bank, through its years 
export and import banking experience, has acquired 


intimate knowledge the needs and habits the 
natives the countries which has branches. 


Trade information furnished 


ANGLO-SOUTH AMERICAN BANK, Ltd. 


Represented 


THE ANGLO-SOUTH AMERICAN 
TRUST COMPANY 
Broadway, New York 
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PARAPHRASED PROVERBS 


That Service Ordered Best that 
Restricted Least 


You accept without question all the items your give you for 
collection. what extent you permit yourselves hampered 
arbitrary restrictions converting these collections into 


Our correspondents are not limited sending their business 
either place payable bank upon which drawn. 


Our Transit and Collection Departments are continuous 
hour-daily operation. 


All items received par. charge for telegraphic transfers. 


THE 


PHILADELPHIA NATIONAL BANK 


PHILADELPHIA, PA. 
Capital, Surplus and Profits, $53,500,000 


The Hanover National Bank 


the City New York 


Corner and Streets 


ESTABLISHED 1851 


Capital, $5,000,000 Surplus and Profits, $26,000,000 


WILLIAM WOODWARD, President 
E. HAYWARD FERRY, Vice-President 
HENRY P. TURNBULL, Vice-#resident WILLIAM H. SUYDAM, Vice-President 
SAMUEL WOOLVERTON, Vice-President JOSEPH 8S. LOVERING, Vice-President 
JOSEPH BYKNE, Vice-President JAMES P. GARDNER, Vice-President 
WILLIAM E. CABLE, JR., Vice-President and GORDON H. BALCH, Vice-President 
Comptroller FRANK HAMMOND, Vice-President 


J. NIEMANN, Asst. Vice-President CHAS. E. WHYARD, Asst. Vice-President 
GEORGE E. LEWIS, Asst. Vice-President THOS. C. MEEKS, Asst. Vice-President 
WM. J. LOGAN, Asst. Vice-President ALFRED E. PETERSON, Asst. Vice-President 


FREDERICK A. THOMAS, Cashier ELTON E. OGG, Manager Trust Dept. 


WALTER B. NELSON, Asst. Cashier FRANK WOOLLEY, Asst. Cashier 

CHAS. B. CAMPBELL, Asst. Cashier HERBERT RENVILLE, Asst. Cashier 
WM. B. SMITH, Asst. Cashier ARCHIBALD G. KING, Asst. Cashier 
WM. H. ALLEN, Asst. Cashier FREDERICK D. IVES, Asst. Cashier 


